From: Mitchell, Cheryl L

To: "Decina, Anita"; "Walper, Michelle"; "Glorioso. Vinnie"; "Falls, Kevin"; "Hurin. Billy"

Cc: Eellabaum, Pamela

Subject: HERITAGE CRYSTAL CLEAN (HCC) - PENALTY GUIDELINES AND DIRECTIVES

Date: Monday, December 17, 2018 5:32:00 PM

Attachments: Guidelines for Characterizing Hazardous Waste Universal Waste Used Oil and Drycleaner Violations (10-

2014 rev).xIsx

CURRENT DEP Directive 923 Feb2013.pdf

PENALTIES MATRIX (HW. UW & UO) w MEDIAN VALUES.docx
EPA RCRA Civil Penalty Policy 2003.pdf

HCC Team — attached are subject documents as follows:

DEP Guidelines for Characterizing Waste Violations (as listed);

DEP Directive 923 Civil Penalties Directive;

DEP Penalty Matrix for Hazardous and Universal Wastes and Used Oil;
EPA’s RCRA Penalty Policy; and

DEP Enforcement Manual link: DEP Enforcement Manual
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Please let me know if you have any questions or need additional information.

r/
Cheryl
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HW Violation Map

		Generator Status		Focus Area		Rule Cite		Harm & Potential for Harm		Extent of Deviation		Classification*		Economic Benefit Calculation		Multiday or Multievent Calculation		Regulation Description

		LQG		Container Management		265.176		H & PH Ranking		Major = <15 feet;  Moderate = >15<40 feet;  Minor =  >40<50 feet		Case Specific (potential SNC)						Containers holding ignitable or reactive waste must be located at least 15 meters (50 feet) from the facility's property line.

		LQG		Container Management		265.178		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a generator to manage hazardous waste placed in containers in accordance with the requirements of subparts AA, BB, and CC

		SQG / LQG		Container Management		262.34(a)(2)		H & PH Ranking		Major=no shipments offsite; Minor= LQG shipment w/n last 90 days; SQG  shipment w/n last 180 days		Case Specific (potential SNC)		X		X		Waste storage containers must be clearly marked with the date upon which accumulation began and the date must be visible for inspection

		SQG / LQG		Container Management		262.34(a)(3)		H & PH Ranking		Based on % of Containers not labeled;  Minor = 0-10%;  Moderate =  11-59%;  Major = 60-100%		Case Specific (potential SNC)						Waste storage containers and tanks must be clearly marked or labeled 'Hazardous Waste'.

		SQG / LQG		Container Management		262.34(c)(1)(ii)		Minor		Minor		SV (Compliance Assistance)						Waste accumulation containers must be clearly marked or labeled 'Hazardous Waste' or with word that identify the contents of the container.

		SQG / LQG		Container Management		262.34(c)(2)		Minor		Minor		SV (Compliance Assistance)						Waste satellite accumulation in excess of 55 gallons or 1 quart of acutely toxic waste must be dated and moved to storage area within 72 hours.

		SQG / LQG		Container Management		265.171		H & PH Ranking		Major		Case Specific (potential SNC)				X		Failure to transfer the contents of a container that is not in good condition or is leaking

		SQG / LQG		Container Management		265.172		H & PH Ranking		Major		Case Specific (potential SNC)				X		Failure to use a container that is made of, or lined with, materials compatible with the waste to be stored

		SQG / LQG		Container Management		265.173(a)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure to keep a container holding hazardous waste closed during storage, except when adding or removing waste

		SQG / LQG		Container Management		265.173(b)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure to open, handle, or store a container in a manner that will not cause the container to rupture or leak

		SQG / LQG		Container Management		265.177(a)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a generator to ensure incompatible wastes are not placed in the same container

		SQG / LQG		Container Management		265.177(b)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a generator to ensure hazardous waste is not placed in a container that previously held incompatible waste

		SQG / LQG		Container Management		265.177(c)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a generator to ensure hazardous waste and incompatible wastes or other materials stored nearby are separated by means of a dike, berm, wall, or other device

		SQG / LQG		Container Management		265.35/ 62-730.160(6)		H & PH Ranking		Major= Most Drums three deep or more; Moderate= some drums two deep or more 		Case Specific (potential SNC)						Failure to maintain adequate aisle space to allow the unobstructed movement of personnel and equipment for the inspection of labels and drum condition.

		SQG only		Container Management		262.34(d)(2)		N/A		N/A								Refer to specific individual rule citations referenced in 40 CFR 262.34 subsection.

		SQG/LQG		Container Management		262.30		H & PH Ranking		Major = release; Minor = no release		Case Specific (potential SNC)		X				Failure of a generator to package waste in accordance with DOT requirements prior to shipment, or offering  waste for transport off-site

		SQG/LQG		Container Management		262.31		H & PH Ranking		Minor		Case Specific (potential SNC)						Failure of a generator to label waste in accordance with DOT requirements prior to shipment, or offering  waste for transport off-site

		SQG/LQG		Container Management		262.32(b)		H & PH Ranking		Minor		Case Specific (potential SNC)						Failure of a generator to mark each container of 119 gallons or less with a HW Label ( 49 CFR 172.304) prior to shipment, or offering  waste for transport off-site

		SQG/LQG		Container Management		262.33		H & PH Ranking		Moderate=LQG Minor=SQG		Case Specific (potential SNC)						Failure of a generator to placard a transport vehicle, or offer the transporter the appropriate placards, prior to shipping, or offering waste for shipment off-site.

		TSD		Container Management		264.35		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a TSD to maintain aisle space to allow the unobstructed movement of personnel, fire protection equipment, spill control equipment, and decontamination equipment

		TSD		Container Management		268.50(a)(2)(i)		H & PH Ranking		Minor = 0-10%; Moderate = 11-59%; Major = 60-100% of containers missing codes/dates.		Case Specific (potential SNC)						Failure of TSD to maintain waste codes/dates on labels

		LQG		Emergency Preparedness		265.51(a)		Moderate		Major		SNC		X				Failure of a generator to have a contingency plan

		LQG		Emergency Preparedness		265.51(b)		H & PH Ranking		Major = total failure; Moderate = Partial Implementation		Case Specific (potential SNC)						Failure of a generator to implement the contingency plan immediately whenever there is a fire, explosion, or release of hazardous waste or hazardous waste constituents, to air, soil, or surface water

		LQG		Emergency Preparedness		265.52(a)		Minor		Moderate = Missing Plan; Minor = Incomplete Plan		SV (Compliance Assistance)						Failure of a contingency plan to describe actions facility personnel must take to comply with 265.51 and 265.56 in response to fires, explosion, or release of hazardous waste or hazardous waste constituents, to air, soil, or surface water

		LQG		Emergency Preparedness		265.52(c)		Minor		Moderate = Missing Plan; Minor = Incomplete Plan		SV (Compliance Assistance)						Failure of a contingency plan to describe arrangements agreed to by local police departments, fire departments, hospitals, contractors, and State and local emergency response teams to coordinate emergency services

		LQG		Emergency Preparedness		265.52(d)		Minor		Moderate = Missing Plan; Minor = Incomplete Plan		SV (Compliance Assistance)						Failure of a contingency plan to list names, addresses, and telephone numbers (office and home) of all persons qualified to act as emergency coordinator

		LQG		Emergency Preparedness		265.52(e)		Minor		Moderate = Missing Plan; Minor = Incomplete Plan		SV (Compliance Assistance)						Failure of a contingency plan to include a list of all emergency equipment at the facility

		LQG		Emergency Preparedness		265.52(f)		Minor		Moderate = Missing Plan; Minor = Incomplete Plan		SV (Compliance Assistance)						Failure of a contingency plan to include an evacuation plan for facility personnel, including signals for when to begin evacuation, evacuation routes, and alternate evacuation routes

		LQG		Emergency Preparedness		265.53(a)		Moderate		Major		SNC						Failure of the generator to maintain a copy of the contingency plan at the facility

		LQG		Emergency Preparedness		265.53(b)		Minor		Minor		SV (Compliance Assistance)						Failure of a generator to submit copies of the contingency plan to local authorities

		LQG		Emergency Preparedness		265.54(a)		Minor		Minor		SV (Compliance Assistance)						Failure of a generator to review and immediately amend a contingency plan when applicable regulations are revised

		LQG		Emergency Preparedness		265.54(b)		Minor		Moderate		SV (Compliance Assistance)						Failure of a generator to review and immediately amend a contingency plan when the plan fails in an emergency

		LQG		Emergency Preparedness		265.54(c)		Minor		Moderate		SV (Compliance Assistance)						Failure of a generator to review and immediately amend a contingency plan when the facility changes in design, construction, operation, maintenance, or other circumstances that materially increases the potential for fires, explosions, or releases of hazardous waste or hazardous waste constituents, or changes the response necessary in an emergency

		LQG		Emergency Preparedness		265.54(d)		Minor		Moderate		SV (Compliance Assistance)						Failure of a generator to review and immediately amend a contingency plan when the list of emergency coordinators changes

		LQG		Emergency Preparedness		265.54(e)		Minor		Minor		SV (Compliance Assistance)						Failure of a generator to review and immediately amend a contingency plan when the list of emergency equipment changes

		LQG		Emergency Preparedness		265.55		Moderate		Major		SNC						Failure of a generator to appoint an emergency coordinator.

		LQG		Emergency Preparedness		265.56		H & PH Ranking		Major = total failure Moderate = Partial Implementation		Case Specific (potential SNC)				X		Failure of a generator to take appropriate action during an emergency

		LQG		Emergency Preparedness		265.56(a)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a generator to activate facility alarm or communication systems and notify appropriate state and local authorities in response to an imminent or actual emergency

		LQG		Emergency Preparedness		265.56(b)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a generator to identify the character, exact source, amount and areal extent of released materials in the event of a release, fire, or explosion

		LQG		Emergency Preparedness		265.56(c)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a generator to assess possible hazards to human health or the environment as a result of a release, fire, or explosion

		LQG		Emergency Preparedness		265.56(d)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a generator to report his findings in the event of a release, fire, or explosion

		LQG		Emergency Preparedness		265.56(e)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a generator to take all reasonable measures to ensure that fires, explosions, and releases do not occur, recur, or spread to other hazardous waste at the facility during an emergency

		LQG		Emergency Preparedness		265.56(f)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a generator to monitor for leaks, pressure buildup, gas generation, or ruptures in valves, pipes, or other equipment, wherever this is appropriate, in the event of a shutdown during an emergency

		LQG		Emergency Preparedness		265.56(g)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a generator to provide for treating, storing, or disposing of recovered waste, contaminated soil or surface water or any other material that results from a release, fire, or explosion at the facility

		LQG		Emergency Preparedness		265.56(h)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a generator to ensure that incompatible wastes are kept from released material and that emergency equipment listed in the contingency plan is cleaned and fit for use before operations are resumed

		LQG		Emergency Preparedness		265.56(i)		Minor		Minor		SV (Compliance Assistance)				X		Failure of the generator to note in the operating record the date and time of any incident that requires implementing the contingency plan and failure to submit a report within 15 days of the incident

		SQG		Emergency Preparedness		262.34(d)(5)(i)		Minor		Minor		SV (Compliance Assistance)						Failure of SQG to have an Emergency Coordinator on the premises or on call (available to respond in short period of time)

		SQG		Emergency Preparedness		262.34(d)(5)(ii)		Minor		Minor		SV (Compliance Assistance)						Failure of SQG to post emergency information next to telephone

		SQG		Emergency Preparedness		262.34(d)(5)(iv)		Moderate		Major = No response; Moderate = Inadequate response		Case Specific (potential SNC)						Failure of SQG emergency coordinator, or his designee, to respond appropriately to an emergency

		SQG / LQG		Emergency Preparedness		265.31		H & PH Ranking		Major - LQG, Transfer Facility Moderate- SQG		Case Specific (potential SNC)						Failure of a generator to maintain and operate the facility to minimize the possibility of a fire, explosion, or any unplanned sudden or non-sudden release of hazardous waste or hazardous waste constituents to air, soil, or surface water which could threaten human health or the environment

		SQG / LQG		Emergency Preparedness		265.32		H & PH Ranking		Moderate = No equipment; Minor = Some equipment		Case Specific (potential SNC)		X				Failure of a Generator to maintain required equipment, if necessary, - internal communication or alarm system, telephone, or radio, fire extinguisher, and water of adequate volume and pressure

		SQG / LQG		Emergency Preparedness		265.33		Minor		Minor		SV (Compliance Assistance)						Failure of a generator to test all facility communications and alarm systems, fire protection equipment, spill control equipment, and decontamination equipment

		SQG / LQG		Emergency Preparedness		265.34		Minor		Minor		SV (Compliance Assistance)						Failure of a generator to provide immediate access to internal alarms or communications systems during waste handling operations

		SQG / LQG		Emergency Preparedness		265.37(a)		Minor		Moderate = LQG; Minor = SQG		SV (Compliance Assistance)						Failure of a generator to make required arrangements with local authorities

		SQG / LQG		Emergency Preparedness		265.37(a)(1)		Minor		Moderate = LQG; Minor = SQG		SV (Compliance Assistance)						Failure to make arrangements to familiarize police, fire departments, and emergency response teams

		SQG / LQG		Emergency Preparedness		265.37(a)(3)		Minor		Moderate = LQG; Minor = SQG		SV (Compliance Assistance)						Failure of a generator to make arrangements with State emergency response teams, emergency response contractors, and equipment suppliers

		SQG / LQG		Emergency Preparedness		265.37(a)(4)		Minor		Moderate = LQG; Minor = SQG		SV (Compliance Assistance)						Failure of a generator to make arrangements to familiarize local hospitals with the properties of hazardous waste handled at the facility and the types of potential injuries associated with them

		SQG / LQG		Emergency Preparedness		265.37(b)		Minor		Minor		SV (Compliance Assistance)						Failure of the generator to document in the operating record refusals by State or local authorities to enter into arrangements

		TSD		Emergency Preparedness		264.31		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a TSD to design, construct, maintain, and operate the facility to minimize the possibility of a fire, explosion, or any unplanned sudden or non-sudden release of hazardous waste or hazardous waste constituents to air, soil, or surface water which could threaten human health or the environment

		TSD		Emergency Preparedness		264.32		H & PH Ranking		Moderate		Case Specific (potential SNC)		X				Failure of a TSD to maintain required equipment, if necessary, - internal communication or alarm system, telephone, or radio, fire extinguisher, and water of adequate volume and pressure

		TSD		Emergency Preparedness		264.33		H & PH Ranking		Moderate		Case Specific (potential SNC)		X				Failure of a TSD to test all facility communications and alarm systems, fire protection equipment, spill control equipment, and decontamination equipment

		TSD		Emergency Preparedness		264.34		Moderate		Major		SNC						Failure of a TSD to provide immediate access to internal alarms or communications systems during waste handling operations

		TSD		Emergency Preparedness		264.37		Minor		Major		Case Specific (potential SNC)						Failure of a TSD to make required arrangements with local authorities

		TSD		Emergency Preparedness		264.51(a)		Moderate		Major		SNC		X				Failure of a TSD to have a contingency plan

		TSD		Emergency Preparedness		264.51(b)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a TSD to implement the contingency plan immediately whenever there is a fire, explosion, or release of hazardous waste or hazardous waste constituents, to air, soil, or surface water

		TSD		Emergency Preparedness		264.52(a)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a contingency plan to describe actions facility personnel must take to comply with 264.51 and 264.56 in response to fires, explosion, or release of hazardous waste or hazardous waste constituents, to air, soil, or surface water

		TSD		Emergency Preparedness		264.52(c)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a contingency plan to describe arrangements agreed to by local police departments, fire departments, hospitals, contractors, and State and local emergency response teams to coordinate emergency services

		TSD		Emergency Preparedness		264.52(d)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a contingency plan to list names, addresses, and telephone numbers (office and home) of all persons qualified to act as emergency coordinator

		TSD		Emergency Preparedness		264.52(e)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a contingency plan to include a list of all emergency equipment at the facility

		TSD		Emergency Preparedness		264.52(f)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a contingency plan to include an evacuation plan for facility personnel

		TSD		Emergency Preparedness		264.53(a)		Moderate		Major		SNC						Failure of the TSD to maintain a copy of the contingency plan at the facility

		TSD		Emergency Preparedness		264.53(b)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to submit copies of the contingency plan to local authorities

		TSD		Emergency Preparedness		264.54(a)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to review and immediately amend a contingency plan if necessary when the permit is revised

		TSD		Emergency Preparedness		264.54(b)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to review and immediately amend a contingency plan when the plan fails in an emergency

		TSD		Emergency Preparedness		264.54(c)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to review and immediately amend a contingency plan when the facility changes in design, construction, operation, maintenance, or other circumstances that materially increases the potential for fires, explosions, or releases of hazardous waste or hazardous waste constituents, or changes the response necessary in an emergency

		TSD		Emergency Preparedness		264.54(d)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to review and immediately amend a contingency plan when the list of emergency coordinators changes

		TSD		Emergency Preparedness		264.54(e)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to review and immediately amend a contingency plan when the list of emergency equipment changes

		TSD		Emergency Preparedness		264.56		H & PH Ranking		Major = complete failure;  Moderate = Partial Implementation		Case Specific (potential SNC)						Failure of a TSD to take appropriate action during an emergency

		TSD		Emergency Preparedness		264.56(a)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a TSD to activate facility alarm or communication systems and notify appropriate state and local authorities in response to an imminent or actual emergency

		TSD		Emergency Preparedness		264.56(b)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a TSD to identify the character, exact source, amount and areal extent of released materials in the event of a release, fire, or explosion

		TSD		Emergency Preparedness		264.56(c)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a TSD to assess possible hazards to human health or the environment as a result of a release, fire, or explosion

		TSD		Emergency Preparedness		264.56(d)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a TSD to report his findings in the event of a release, fire, or explosion

		TSD		Emergency Preparedness		264.56(e)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a TSD to take all reasonable measures to ensure that fires, explosions, and releases do not occur, recur, or spread to other hazardous waste at the facility during an emergency

		TSD		Emergency Preparedness		264.56(f)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a TSD to monitor for leaks, pressure buildup, gas generation, or ruptures in valves, pipes, or other equipment, wherever this is appropriate, in the event of a shutdown during an emergency

		TSD		Emergency Preparedness		264.56(g)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a TSD to provide for treating, storing, or disposing of recovered waste, contaminated soil or surface water or any other material that results from a release, fire, or explosion at the facility

		TSD		Emergency Preparedness		264.56(h)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a TSD to ensure that incompatible wastes are kept from released material and that emergency equipment listed in the contingency plan is cleaned and fit for use before operations are resumed

		TSD		Emergency Preparedness		264.56(i)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of the TSD to note in the operating record the date and time of any incident that requires implementing the contingency plan and failure to submit a report within 15 days of the incident

		TRA		Financial		62.730.170(3)		Minor		Minor		SV (Compliance Assistance)		X				Failure of a Transporter to submit annual verification of insurance

		TRA		Financial		62-730.170(2)(a)		Major		Major		SNC		X				Failure of a Transporter to meet financial responsibility for sudden accidental occurrences; no coverage

		TRA		Financial		62-730.170(2)(b)		Minor		Moderate		SV (Compliance Assistance)		X				Failure of a Transporter to submit proof of financial responsibility for sudden accidental occurrences; transporter has coverage

		TSD		Financial		264.142(a)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)		X				Failure of a TSD to have a detailed written estimate, in current dollars, of the cost of closing the facility in accordance with specified regulation

		TSD		Financial		264.143		Major		Moderate		SNC		X				Failure of a TSD to establish financial assurance for closure of facility

		TSD		Financial		264.144(a)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)		X				Failure of a TSD - disposal surface impoundment, disposal miscellaneous unit, land treatment unit, landfill unit, or surface impoundment or waste pile - to have a detailed, written estimate, in current dollars, of the annual cost of post-closure monitoring and maintenance of the facility

		TSD		Financial		264.145		Major		Moderate		SNC		X				Failure of a TSD subject to 264.144 to establish financial assurance for post-closure care

		CESQG/SQG /LQG/ TRA/TSD		General		403.727(1)(a)		H & PH Ranking		Extent of Deviation based on significance of finding		Case Specific (potential SNC)				X		It is unlawful for any hazardous waste generator, transporter, or facility owner or operator to fail to comply with the provisions of this act or departmental orders

		CESQG/SQG /LQG/ TRA/TSD		General		403.727(1)(b)		Major		Major		SNC		X		X		It is unlawful for any hazardous waste generator, transporter, or facility owner or operator to operate without a valid permit

		CESQG/SQG /LQG/ TRA/TSD		General		403.727(1)(c)		H & PH Ranking		Extent of Deviation based on significance of finding		Case Specific (potential SNC)		X		X		It is unlawful for any hazardous waste generator, transporter, or facility owner or operator to fail to comply with a permit

		CESQG/SQG /LQG/ TRA/TSD		General		403.727(1)(d)		Major		Major		SNC		X		X		It is unlawful for any hazardous waste generator, transporter, or facility owner or operator to cause, authorize, create, suffer, or allow an imminent hazard to occur or continue

		CESQG/SQG /LQG/ TRA/TSD		General		403.727(1)(e)		Major		Major		SNC						It is unlawful for any hazardous waste generator, transporter, or facility owner or operator to knowingly make any false statement, representation, or certification in any application, record, report, plan, or other document filed or required to be maintained pursuant to the provisions of this act;

		CESQG/SQG /LQG/ TRA/TSD		General		403.727(1)(g) /62-730.150(7)		Minor		Major		Case Specific (potential SNC)						It is unlawful for any hazardous waste generator, transporter, or facility owner or operator to refuse lawful inspection / Failure to allow lawful inspection in accordance with the requirements of 403.091, F.S.

		CESQG/SQG /LQG/ TRA/TSD		General		62-730.030(4)(a)		H & PH Ranking		Major		Case Specific (potential SNC)						Documentation requirements for discharges of hazardous waste to sewer system authority controlled waste water systems

		SQG/LQG		General		262.12(c)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		A generator must not offer his hazardous waste to transporters, or to treatment, storage, or disposal facilities that have not received an EPA identification number

		TSD		General		403.7211		Major		Major		SNC						Failure to meet siting requirements for TSD's and Transfer Facilities

		TSD		General		403.7222		Major		Major		SNC		X		X		Prohibition of Hazardous Waste Landfills, including injection wells

		TSD		General		264.1(b) / 62-730.240 / 403.727(1)(a)		Major		Major		SNC						Failure of a facility that treats, stores, or disposes of hazardous waste to meet the requirements of Part 264

		TSD		General		264.11		Major		Major		SNC						Failure of a TSD to apply for an EPA identification number

		TSD		General		62-4.160(17)(b)		Minor		Major		Case Specific (potential SNC)						Failure of a TSD to report non-compliance with a permit

		TRF		General/Siting		403.7211		Major		Major		SNC						Failure to meet the siting requirements for TSD's and Transfer Facilities

		TSD		Inspection		264.15(a)		H & PH Ranking		Minor		Case Specific (potential SNC)						Failure of a TSD to inspect the facility for malfunctions and deteriorations, operator errors, and discharges of hazardous waste or hazardous waste constituents

		TSD		Inspection		264.15(b)		H & PH Ranking		Minor		Case Specific (potential SNC)						Failure of a TSD to follow a written inspection schedule for inspecting monitoring equipment, security devices, and operating and structural equipment

		LQG		Manifest		262.42(a)(1)		H & PH Ranking		Moderate		Case Specific (potential SNC)				X		Failure of a Generator who does not receive a completed manifest within 35 days of the date it was accepted by the transporter to contact the transporter and TSD to determine the status of the waste

		LQG		Manifest		262.42(a)(2)		H & PH Ranking		Moderate=Failure to file exception report by LQG; Minor=Failure to file exception report by SQG		Case Specific (potential SNC)				X		Failure of a Generator who does not receive a completed manifest within 45 days of the date it was accepted by the transporter to file an exception report

		SQG		Manifest		262.20(e)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a SQG to have or maintain a copy of a reclamation agreement if a manifest is not used to transport hazardous waste

		SQG		Manifest		262.42(b)		H & PH Ranking		Minor		Case Specific (potential SNC)				X		Failure of a SQG who does not receive a completed manifest within 60 days of the date it was accepted by the transporter to submit a legible copy of the manifest along with an indication that the completed manifest was not received

		SQG / LQG		Manifest		262.40(a)		Minor		Moderate		SV (Compliance Assistance)				X		Generator must keep a copy of each manifest for 3 years from the date the waste was accepted by the transporter

		SQG/LQG		Manifest		262.20(a)		H & PH Ranking		Major=LQG w/no docs; Moderate=LQG w/shipping papers to TSD or SQG w/no docs; Minor= SQG w/shipping papers to TSD		Case Specific (potential SNC)						Failure to prepare a hazardous waste manifest thus improper disposal (Rank it for Improper disposal)

		SQG/LQG		Manifest		262.20(a)		Minor		Moderate = LQG w/ inadequate docs; Minor= SQG w/inadequate docs		SV (Compliance Assistance)						Failure to prepare a manifest in accordance with the instructions. (Manifest errors only)

		SQG/LQG		Manifest		262.20(b)		H & PH Ranking		Major		Case Specific (potential SNC)				X		Failure to designate a facility permitted to manage the waste described on the manifest

		SQG/LQG		Manifest		262.20(d)		H & PH Ranking		Major		Case Specific (potential SNC)				X		Failure of a generator to designate an alternate facility or instruct the transporter to return the waste if it is not accepted by the designated facility(ies)

		SQG/LQG		Manifest		262.23(a)		Minor		Minor		SV (Compliance Assistance)						Failure of a generator to sign a manifest by hand; obtain the handwritten signature of the initial transporter and date of acceptance on the manifest; or retain one copy of the manifest

		TRA		Manifest		263.20		H & PH Ranking		Major= no docs; Moderate= w/shipping papers or bill of lading on file		Case Specific (potential SNC)						Failure of a Transporter to use a hazardous waste manifest

		TSD		Manifest		264.71		H & PH Ranking		Major= no docs; Moderate= w/shipping papers or bill of lading on file		Case Specific (potential SNC)						Failure of a TSD to comply with manifest system requirements

		CESQG/SQG /LQG/ TRA/TSD		Notification		62-730.150(2)(b)		Minor		Major=LQG; Moderate=SQG; Minor=Other notification requirments		Case Specific (potential SNC)						Failure of a generator to notify of changes in status

		SQG/LQG		Notification		262.12(a)		LQG=Major SQG=Minor		Major		Case Specific (potential SNC)						Failure of a generator to obtain an EPA identification number

		TRA		Notification 		263.11		Major		Major		SNC						Failure of a Transporter to obtain an EPA identification number prior to transporting hazardous waste

		TRF		Notification/Siting		263.12/ 62-730.171(1)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Transporter storage of hazardous waste for greater than 10 days without applying for, and receiving, a RCRA permit

		CESQG		Record Keeping		62-730.030(3)		Minor		Minor		SV (Compliance Assistance)						CESQG failure to maintain records of disposal of HW for 3 years

		CESQG/SQG/LQG		Record Keeping		261.2(f)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a facility to document claims that materials are not solid wastes or are conditionally exempt from regulation

		LQG		Record Keeping		262.40(b)		Minor		Minor		SV (Compliance Assistance)						Generator must keep a copy of each Biennial Report or Exception Report for a period of 3 years from the due date of the report

		LQG		Record Keeping		262.41(a)		Minor		Major = no report; Moderate = incomplete report		Case Specific (potential SNC)		X		X		Generator who ships hazardous waste off-site must submit a Biennial Report by March 1 of each even numbered year documenting activities during the previous year

		LQG		Record Keeping		262.41(b)		Minor		Major = no report; Moderate = incomplete report		Case Specific (potential SNC)		X		X		Generator who treats, stores, or disposes of hazardous waste on-site must submit a biennial report in accordance with the provisions of 40 CFR 270, 264, 265, and 266.

		SQG 		Record Keeping		268.7(a)(10)		Minor		Minor		SV (Compliance Assistance)						Failure of SQG to provide one time LDR notice with tolling agreement

		SQG / LQG		Record Keeping		268.7		Minor		Minor		SV (Compliance Assistance)						Missing or incorrect information on land ban forms

		SQG / LQG		Record Keeping		262.40(c)		Minor		Moderate		SV (Compliance Assistance)						Generator must keep records of test results or other determinations made in accordance with 40 CFR 262.11 for 3 years from date waste was last sent to on-site or off-site TSD

		SQG / LQG		Record Keeping		265.174 / 62-730.160(5)		Minor		Major = no inspection; Minor = Inspected but no record kept or incomplete.		Case Specific (potential SNC)						Generators shall document container inspections and maintain the records for at least 3 years from the date of the inspection. At a minimum, this documentation shall include the date and time of the inspection, the legibly printed name of the inspector, the number of containers, the condition of the containers, a notation of the observations made, and the date and nature of any repairs or other remedial actions

		SQG / LQG		Record Keeping		268.7(a)(2)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a generator to send a one-time notice including all constituents with initial shipment of waste or contaminated soil stating either that it does not meet the treatment standards or that the treatment facility must make the LDR determination and place a copy of the notice in the file

		SQG / LQG		Record Keeping		268.7(a)(3)(i)		H & PH Ranking		Moderate		Case Specific (potential SNC)						For initial shipment of waste that meets the treatment standards, generator must send one-time written notice and certification statement to each TSD facility receiving waste, and place a copy in the file

		SQG / LQG		Record Keeping		268.7(a)(3)(ii)		H & PH Ranking		Moderate		Case Specific (potential SNC)						For initial shipment of  contaminated soil that meets the treatment standards, generator must send one-time written notice to each TSD facility receiving waste, and place a copy in file

		SQG / LQG		Record Keeping		268.7(a)(3)(iii)		H & PH Ranking		Moderate		Case Specific (potential SNC)						If the waste changes, generator must send a new notice and certification to the receiving facility and place a copy in files.

		SQG / LQG		Record Keeping		268.7(a)(5)		H & PH Ranking		Major = no plan; Moderate = incomplete plan		Case Specific (potential SNC)		X				Failure of a generator to develop and follow a written waste analysis plan for on-site treatment of restricted wastes in tanks or containers

		SQG / LQG		Record Keeping		268.7(a)(8)		Minor		Moderate		SV (Compliance Assistance)						Failure to retain LDR notices, certifications, demonstrations, waste analysis data, for three years from the date the waste is subject to documentation

		SQG / LQG		Record Keeping		268.9(d)		Minor		Moderate		SV (Compliance Assistance)						Failure to submit certification that a treated characteristic waste is being sent to a Subtitle D landfill.

		TRA		Record Keeping		263.20(h)(4)		Minor		Minor		SV (Compliance Assistance)						Failure of a Transporter to maintain copies of SQG Shipping papers for 3 years 

		TRA		Record Keeping		62-730.170(2)(e)		Minor		Moderate		SV (Compliance Assistance)		X				Failure to submit Transporter Status form annually. 

		TRF		Record Keeping		62-730.171(2)(e)		Moderate		Major = no log; Moderate = log incomplete		Case Specific (potential SNC)						Failure of a Transfer Facility to maintain written records of waste entering and leaving the facility

		TRF		Record Keeping		62-730.171(3)		Moderate		Major		SNC						Failure to submit a Transfer Facility Notification form

		TRF		Record Keeping		62-730.171(3)		Minor		Moderate		SV (Compliance Assistance)						Failure to update information on Transfer Facility Notification form annually

		TSD		Record Keeping		264.13(a)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a TSD to obtain a detailed chemical and physical analysis of a waste prior to treatment, storage, or disposal

		TSD		Record Keeping		264.13(b)		H & PH Ranking		Major		Case Specific (potential SNC)		X				Failure of a TSD to develop and follow a written waste analysis plan

		TSD		Record Keeping		264.73(g)		Major		Major = None; Moderate = Inadequate		SNC				X		Failure to keep a written operating record

		TSD		Record Keeping		268.7(b)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of treatment facilities to test their waste in accordance with their waste analysis plan.

		TRA		Releases		263.30(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X				Failure of a Transporter to take appropriate action in the event of a discharge of hazardous waste during transportation

		TRA		Releases		263.30(c)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a Transporter who has discharged hazardous waste to provide required notices or reports

		TRF		Security		62-730.171(2) / 265.14(a)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a Transfer Facility to prevent the unknowing entry, and minimize the possibility of unauthorized entry, or persons or livestock onto the active portion of his facility

		TSD		Security		264.14(a)		H & PH Ranking		Major = no security;  Moderate = security but inadequate		Case Specific (potential SNC)		X				Failure of a TSD to prevent the unknowing entry, and minimize the possibility of unauthorized entry, of persons or livestock onto the active portion of his facility

		TSD		Security		264.14(b)		H & PH Ranking		Major		Case Specific (potential SNC)						Failure of a TSD that has not made a successful demonstration under 264.14(a)(1) and (a)(2) to provide a 24-hour surveillance system or an artificial barrier (fence) and a means to control entry at all times.

		TSD		Security		264.14(c)		H & PH Ranking		Major = None; Moderate = Inadequate		Case Specific (potential SNC)						Failure of a TSD that has not made a successful demonstration under 264.14(a)(1) and (a)(2) to post a sign with the legend "Danger - Unauthorized Personnel Keep Out" at each entrance to the active portion of a facility and at other locations, in sufficient numbers to be seen from any approach to this active portion, and the sign must be legible from a distance of at least 25 feet

		SQG		SQG Tanks		265.201(b)		H & PH Ranking		Major		Case Specific (potential SNC)		 		X		Failure of a SQG to comply with general operating requirements for Tank Systems

		SQG		SQG Tanks		265.201(c)		H & PH Ranking		Major = no inspection;  Minor = Inspected but no record kept		Case Specific (potential SNC)				X		Failure of a SQG to inspect, where present, discharge control equipment, data from monitoring equipment and the level of waste in the tank at least once each operating day, and the tank construction materials and area surrounding confinement structures at least weekly

		SQG		SQG Tanks		265.201(d)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a SQG to remove all hazardous waste from tanks, discharge control equipment, and discharge confinement structures upon closure of the facility

		TSD		SWMU		264.93		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to monitor for hazardous constituents identified in the permit

		TSD		SWMU		264.95		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)				X		Failure of a TSD to monitor at the point of compliance specified in the permit

		TSD		SWMU		264.97		Major		Major		SNC		X				Failure of a TSD to implement a ground water monitoring program

		TSD		SWMU		264.100		Major		Major		SNC		X				Failure of a TSD to establish a corrective action program as required

		TSD		SWMU		264.101		Major		Major		SNC		X				Failure of a TSD to institute corrective action for all releases of hazardous waste or hazardous waste constituents from any solid waste management unit at facility

		TSD		SWMU		264.91(a)		Major		Major		SNC						Failure of a TSD to conduct a monitoring and response program as required

		TSD		SWMU		264.92		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Exceedence by a TSD of maximum contaminant levels specified in the permit

		TSD		SWMU		264.99(a)		Minor		Major		Case Specific (potential SNC)		X				Failure of a TSD to sample ground water for the list of constituents identified, meeting the concentration limits set, and during the compliance period specified

		TSD		SWMU		264.99(b)		Minor		Major		Case Specific (potential SNC)		X				Failure of a TSD to install a ground water monitoring system at the compliance point specified

		TSD		SWMU		264.99(d)		Minor		Major		Case Specific (potential SNC)						Failure of a TSD to determine if there is statistically significant evidence of increased contamination for any chemical parameter or hazardous constituent specified in the permit

		LQG		Tanks		265.190		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a tank system to meet the requirements of 40 CFR Part 265 Subpart J

		LQG		Tanks		265.190(c)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a generator using tanks, sumps, and other collection devices used in conjunction with drip pads regulated under Subpart W, to meet the requirements of 40 CFR Part 265 Subpart J

		LQG		Tanks		265.192(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a generator to obtain a written assessment reviewed and certified by a qualified Professional Engineer attesting the tank system has sufficient structural integrity and is acceptable for the storing and treating of hazardous waste

		LQG		Tanks		265.192(b)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a generator to have an independent, qualified installation inspector or a qualified Professional Engineer, inspect the tank system or component prior to covering, enclosing, or placing a new tank system or component in use

		LQG		Tanks		265.193(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a generator to provide secondary containment for hazardous waste tanks

		LQG		Tanks		265.193(b)(1)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of the secondary containment to be designed, installed, and operated to prevent any migration of wastes or accumulated liquid out of the system to the soil, ground water, or surface water at any time during the use of the tank system

		LQG		Tanks		265.193(b)(2)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a generator to provide secondary containment capable of detecting and collecting releases and accumulated liquids until the material is removed

		LQG		Tanks		265.193(c)		H & PH Ranking		Major		Case Specific (potential SNC)		X				Failure of a generator to provide secondary containment meeting the minimum requirements

		LQG		Tanks		265.193(d)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a generator to provide secondary containment that includes either a liner (external to the tank), a vault, a double-walled tank, or an equivalent, approved, device

		LQG		Tanks		265.193(e)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a secondary containment system to meet specific requirements

		LQG		Tanks		265.193(f)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of ancillary equipment to be provided with full secondary containment

		LQG		Tanks		265.194(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X				Placement of hazardous waste or treatment reagents in a tank system that could cause the tank, its ancillary equipment, or the secondary containment system to rupture, leak, corrode, or otherwise fail

		LQG		Tanks		265.194(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X				Discharge of HW to septic tank by LQG

		LQG		Tanks		265.194(b)		H & PH Ranking		Moderate		Case Specific (potential SNC)						Failure of a generator to use appropriate controls and practices to prevent spills and overflows from the tank or secondary containment systems.

		LQG		Tanks		265.195 All Included		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a generator to perform any tank inspections

		LQG		Tanks		265.195(a)		Minor		Major = no inspection;  Minor = Inspected but no record kept		Case Specific (potential SNC)						Failure of a generator to inspect, where present, at least once each operating day, data gathered from monitoring and leak detection equipment to ensure the tank system is being operated according to its design

		LQG		Tanks		265.195(b)		Minor		Major = no inspection;  Minor = Inspected but no record kept		Case Specific (potential SNC)		X				Failure of a generator to inspect at least once each operating day overfill/spill control equipment, the above ground portion of the tank system, if any, to detect corrosion or releases of waste, and the construction materials and the area immediately surrounding the tank system and secondary containment to detect erosion or signs of releases of hazardous waste

		LQG		Tanks		265.195(c)		Minor		Major = no inspection;  Minor = Inspected but no record kept		Case Specific (potential SNC)		X				Failure of a generator that uses leak detection equipment or established workplace practices to ensure leaks are promptly identified, to inspect, and document, at least weekly overfill/spill control equipment, the above ground portion of the tank system, if any, to detect corrosion or releases of waste, and the construction materials and the area immediately surrounding the tank system and secondary containment to detect erosion or signs of releases of hazardous waste

		LQG		Tanks		265.195(e)		Minor		Major = no inspection;  Minor = Inspected but no record kept		Case Specific (potential SNC)						Failure of a generator to inspect ancillary equipment not provided with secondary containment at least once each operating day

		LQG		Tanks		265.195(f)		Minor		Major = no inspection;  Minor = Inspected but no record kept		Case Specific (potential SNC)						Failure of a generator to inspect a cathodic protection system using the appropriate inspection schedule

		LQG		Tanks		265.196		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure  to immediately remove from use a tank system or secondary containment system from which there has been a leak or spill, or which is unfit for use

		LQG		Tanks		265.196(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure  to immediately stop the flow of hazardous waste into a tank system or secondary containment system and inspect the system to determine the cause of the release

		LQG		Tanks		265.196(b)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure to remove waste from the leaking tank system and/or secondary containment system within 24 hours, or in as timely a manner as is possible, to prevent harm to human health and the environment

		LQG		Tanks		265.196(c)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure to prevent further migration of a leak or spill to soils or surface water or failure to remove and properly dispose of visible contamination of soils or surface water

		LQG		Tanks		265.196(d)		H & PH Ranking		Major=No report; Minor=Late		Case Specific (potential SNC)						Failure to report a release within 24 hours of detection

		LQG		Tanks		265.196(f)		H & PH Ranking		Major		Case Specific (potential SNC)		X				Failure to certify a major repair of a tank system

		LQG		Tanks		265.197(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a generator, at closure of a tank system, to remove or decontaminate all waste residues, contaminated containment system components, contaminated soils, and structures and equipment contaminated with waste, to manage the waste as hazardous waste, unless 261.3(d) applies

		SQG		Tanks		265.201(b)(2)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Discharge of HW to septic tank by SQG

		LQG		Training		265.16(a)(1)		Moderate		Major = None; Moderate = Inadequate		Case Specific (potential SNC)		X		X		Generator facility personnel must successfully complete a program of classroom instruction or on-the-job training that teaches them to perform their duties in a way that ensures the facility's compliance with the requirements of this part

		LQG		Training		265.16(a)(2)		Minor		Major		Case Specific (potential SNC)		X		X		Failure of a Generator to have a training program directed by a person trained in hazardous waste management procedures and that teaches personnel hazardous waste management procedures (including contingency plan implementation) relevant to the positions in which they are employed

		LQG		Training		265.16(a)(3)		Moderate		Moderate  		Case Specific (potential SNC)		X		X		Failure of a Generator to have a training program designed to ensure facility personnel are able to respond effectively to emergencies

		LQG		Training		265.16(b)		Moderate		Minor		Case Specific (potential SNC)		X		X		Failure of a Generator to provide training to personnel within 6 months after the date of their employment or assignment to a new position at the facility

		LQG		Training		265.16(c)		Moderate		Moderate = > 1 year overdue;  Minor = < 1 year overdue		Case Specific (potential SNC)		X		X		Failure of a Generator to provide an annual review of training required in 40 CFR 265.16(a)

		LQG		Training		265.16(d)		Minor		Moderate		SV (Compliance Assistance)						Failure of a Generator to document job titles, written job descriptions, a description of the type and amount of training, and records that document training has been given and completed

		LQG		Training		265.16(e)		Minor		Minor		SV (Compliance Assistance)						Failure of a Generator to maintain training records for current personnel until closure of facility and records for former employees for 3 years from the date the employee last worked at the facility

		SQG		Training		262.34(d)(5)(iii)		Minor		Major		Case Specific (potential SNC)		X		X		Failure of SQG to ensure employees are thoroughly familiar with proper waste handling and emergency procedures, relevant to their responsibilities

		TSD		Training		264.16(a)		Moderate		Major = None; Moderate = Inadequate		Case Specific (potential SNC)		X		X		Failure of a TSD to train personnel

		TSD		Training		264.16(b)		Moderate		Minor		Case Specific (potential SNC)		X				Failure of a TSD to provide training to personnel within 6 months after the date of their employment or assignment to a new position at the facility

		TSD		Training		264.16(c)		Moderate		Moderate = > 1 year overdue;  Minor = < 1 year overdue		Case Specific (potential SNC)		X		X		Failure of a TSD to provide an annual review of training required in 40 CFR 264.16(a)

		TSD		Training		264.16(d)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to document job titles, written job descriptions, a description of the type and amount of training, and records that document training has been given and completed

		TSD		Training		264.16(e)		Minor		Extent of Deviation based on significance of finding		Case Specific (potential SNC)						Failure of a TSD to maintain training records for current personnel until closure of facility and records for former employees for 3 years from the date the employee last worked at the facility

		CESQG		Waste Management		261.5(f)(3)		H & PH Ranking		Major		Case Specific (potential SNC)		X				CESQG improper treatment or disposal of acutely toxic hazardous waste

		CESQG		Waste Management		261.5(g)(3)		H & PH Ranking		Major		Case Specific (potential SNC)		X				CESQG improper treatment or disposal of hazardous waste (not acutely toxic)

		CESQG		Waste Management		261.5(h)		H & PH Ranking		Major		Case Specific (potential SNC)		X				CESQG failure to perform waste determination on mixture of hazardous waste and non-hazardous waste

		CESQG / SQG / LQG		Waste Management		262.11		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Failure of a person who generates a solid waste, as defined in 40 CFR  261.2, to determine if that waste is a hazardous waste.

		LQG		Waste Management		262.34(b)		H & PH Ranking		Major>180 days over accumulation time; Moderate 30-180 days over accumulations time; Minor <30 days over accumulation time.		Case Specific (potential SNC)		X		X		Generator storage of hazardous waste for greater than 90 days without applying for, and receiving, a RCRA permit

		SQG		Waste Management		262.34(d)(1)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		SQG exceeds the limit of 6,000 kilograms of hazardous waste stored on-site

		SQG		Waste Management		262.34(f)		H & PH Ranking		Major>270 days over accumulation time; Moderate 90-270 days over accumulations time; Minor <90 days over accumulation time.		Case Specific (potential SNC)		X				SQG storage of hazardous waste for greater than 180 days without applying for, and receiving, a RCRA permit. 

		SQG / LQG		Waste Management		268.7(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X				Failure of generator to perform waste analyses prior to shipping of LDR waste to determine if the waste is restricted from land disposal

		SQG / LQG/TRA/TSD		Waste Management		268.3(a)		H & PH Ranking		Major		Case Specific (potential SNC)		X				Dilution of a land disposal restricted waste or treatment residual as a substitute for adequate treatment.

		SQG/LQG		Waste Management		268.9(a)		H & PH Ranking		Based on % of Containers not labeled;  Minor = 0-10%;  Moderate =  11-59%;  Major = 60-100%		Case Specific (potential SNC)						Failure of initial generator to identify all appropriate waste codes.

		TSD		Waste Management		268.50(b)		H & PH Ranking		Major = > 2 years;  Moderate = < 2 years		Case Specific (potential SNC)		X		X		Storage of wastes restricted from land disposal for more than one year without demonstrating such storage time is necessary

		* Secondary Violators (SVs) are typically:
1. First time violators, and/or
2. Violators that pose no actual threat or a low threat of exposure to HW or constituents,
3. Should not have a history of recalcitrant or non-compliant conduct.                                                                                                                                                                                                      *Significant Non-Compliers (SNCs):
1. Caused actual or a substantial likelihood of exposure to hazardous waste or hazardous constituents; or
2. A chronic or recalcitrant violator; or
3. Substantially deviates from the terms of a permit, order, agreement or from RCRA statutory or regulatory requirements. 
4. Has not returned to compliance within 240 days.                                                                                                                                                                                                                         *Default response based on range of individual classifications for non-compliance findings which include SVs, Case Specific or SNC classifications.                                                                                                                       *Case Specific Classification Review with the program office is also needed if more than two SV type potential violations are included in the inspection findings.
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Used Oil

		Status		Focus Area		Rule Cite		Harm & Potential for Harm		Extent of Deviation		Classification*		Review for Economic Benefit		Violation Description		ELRA Penalty Amount		Multiday Penalty Amount		403.121
FS cite		Comment

		ALL		Disposal		403.708(1)		H & PH Ranking		Major		Case Specific (potential SNC)		x		No person  shall place or deposit any solid in or on the land or waters located within the state except in a manner approved by the department and consistent with applicable approved programs of counties or municipalities (Discharge without timely and appropriate cleanup)

		ALL		Disposal		403.708(1)		H & PH Ranking		Moderate		Case Specific (potential SNC)		x		No person  shall place or deposit any solid in or on the land or waters located within the state except in a manner approved by the department and consistent with applicable approved programs of counties or municipalities (Discharge with attempted but inadequate cleanup)

		ALL		Disposal		403.708(1)		H & PH Ranking		Minor		Case Specific (potential SNC)		x		No person  shall place or deposit any solid in or on the land or waters located within the state except in a manner approved by the department and consistent with applicable approved programs of counties or municipalities (de minimis spills or leaks from processes)

		ALL		Disposal		403.708(1)		ELRA NOV
403.121(3)(e)				Case Specific (potential SNC)		x		No person  shall place or deposit any solid in or on the land or waters located within the state except in a manner approved by the department and consistent with applicable approved programs of counties or municipalities		$2,000				403.121(3)(e)		Plus $1,000 if greater than 25gallons, if disposed or stored in any natural or artificial body of water or within 500 ft if a potable well, or if the waste contains 25 or more ppm PCB 

		ALL		Disposal		403.751(1)(a)		H & PH Ranking		Major		Case Specific (potential SNC)		x		No person may collect, transport, store, recycle, use, or dispose of used oil in any manner which endangers the public health or welfare.  No person may discharge used oil into sewers, drainage systems, septic tanks, surface or ground waters, watercourses, or marine waters. (Discharge without timely and appropriate cleanup)

		ALL		Disposal		403.751(1)(a)		H & PH Ranking		Moderate		Case Specific (potential SNC)		x		No person may collect, transport, store, recycle, use, or dispose of used oil in any manner which endangers the public health or welfare.  No person may discharge used oil into sewers, drainage systems, septic tanks, surface or ground waters, watercourses, or marine waters. (Discharge with attempted but inadequate cleanup)

		ALL		Disposal		403.751(1)(a)		H & PH Ranking		Minor		Case Specific (potential SNC)		x		No person may collect, transport, store, recycle, use, or dispose of used oil in any manner which endangers the public health or welfare.  No person may discharge used oil into sewers, drainage systems, septic tanks, surface or ground waters, watercourses, or marine waters. (de minimis spills or leaks from processes)

		ALL		Disposal		403.751(1)(a)		ELRA NOV
403.121(3)(e)				Case Specific (potential SNC)		x		No person may collect, transport, store, recycle, use, or dispose of used oil in any manner which endangers the public health or welfare.  No person may discharge used oil into sewers, drainage systems, septic tanks, surface or ground waters, watercourses, or marine waters.		$2,000				403.121(3)(e)		Plus $1,000 if greater than 25gallons, if disposed or stored in any natural or artificial body of water or within 500 ft if a potable well, or if the waste contains 25 or more ppm PCB 

		ALL		Disposal		62-710.401(2)		H & PH Ranking		Major		Case Specific (potential SNC)		x		No person may discharge used oil into soils, sewers, drainage systems, septic tanks, surface or ground waters, watercourses, or marine waters. (Discharge without timely and appropriate cleanup)

		ALL		Disposal		62-710.401(2)		H & PH Ranking		Moderate		Case Specific (potential SNC)		x		No person may discharge used oil into soils, sewers, drainage systems, septic tanks, surface or ground waters, watercourses, or marine waters. (Discharge with attempted but inadequate cleanup)

		ALL		Disposal		62-710.401(2)		H & PH Ranking		Minor		Case Specific (potential SNC)		x		No person may discharge used oil into soils, sewers, drainage systems, septic tanks, surface or ground waters, watercourses, or marine waters. (de minimis spills or leaks from processes)

		ALL		Disposal		62-710.401(2)		ELRA NOV
403.121(3)(e)				Case Specific (potential SNC)		x		No person may discharge used oil into soils, sewers, drainage systems, septic tanks, surface or ground waters, watercourses, or marine waters.		$2,000				403.121(3)(e)		Plus $1,000 if greater than 25gallons, if disposed or stored in any natural or artificial body of water or within 500 ft if a potable well, or if the waste contains 25 or more ppm PCB 

		ALL		General		403.708(13)(b)		H & PH Ranking		Major		Case Specific (potential SNC)		x		In accordance with the following schedule, no person who knows or who should know the nature of such solid waste shall dispose of such solid waste in landfills: Used oil, after October 1, 1988. (Used oil transporter, processor, marketer, burner)

		ALL		General		403.708(13)(b)		H & PH Ranking		Moderate		Case Specific (potential SNC)		x		In accordance with the following schedule, no person who knows or who should know the nature of such solid waste shall dispose of such solid waste in landfills: Used oil, after October 1, 1988. (Used oil generator)

		ALL		General		403.708(13)(b)		ELRA NOV
403.121(3)(e)				Case Specific (potential SNC)		x		In accordance with the following schedule, no person who knows or who should know the nature of such solid waste shall dispose of such solid waste in landfills: Used oil, after October 1, 1988.		$2,000				403.121(3)(e)		Plus $1,000 if: the solid waste is Class I or Class II, greater than 25 gallons of used oil, waste is disposed or stored in any natural or artificial body of water or within 500 ft of a potable well, or if the waste contains 25 ppm or more PCB

		ALL		General		403.751(1)(c) / 62-710.401(3)		H & PH Ranking		Major		Case Specific (potential SNC)		x		No person may mix or commingle used oil with solid waste that is to be disposed of in landfills or directly dispose used oil in landfills in Florida unless approved by the department. (Used oil transporter, processor, marketer, burner)

		ALL		General		403.751(1)(c) / 62-710.401(3)		H & PH Ranking		Moderate		Case Specific (potential SNC)		x		No person may mix or commingle used oil with solid waste that is to be disposed of in landfills or directly dispose used oil in landfills in Florida unless approved by the department. (Used oil generator)

		ALL		General		403.751(1)(c) / 62-710.401(3)		ELRA NOV
403.121(3)(e)				Case Specific (potential SNC)		x		No person may mix or commingle used oil with solid waste that is to be disposed of in landfills or directly dispose used oil in landfills in Florida unless approved by the department.		$2,000				403.121(3)(e)		Plus $1,000 if: the solid waste is Class I or Class II, greater than 25 gallons of used oil, waste is disposed or stored in any natural or artificial body of water or within 500 ft of a potable well, or if the waste contains 25 ppm or more PCB

		ALL		General		403.751(2) /40 CFR 279.12(b) /62-710.401(5)		H & PH Ranking		Major		Case Specific (potential SNC)		x		Used oil shall not be used for road oiling, dust control, weed abatement, or other similar uses that have the potential to release used oil into the environment. (Used oil transporter, processor, marketer, burner or repeat violators)

		ALL		General		403.751(2) /40 CFR 279.12(b) /62-710.401(5)		H & PH Ranking		Moderate		Case Specific (potential SNC)		x		Used oil shall not be used for road oiling, dust control, weed abatement, or other similar uses that have the potential to release used oil into the environment. (Used oil generator)

		ALL		General		403.751(2) /40 CFR 279.12(b) /62-710.401(5)		ELRA NOV
403.121(3)(e)				Case Specific (potential SNC)		x		Used oil shall not be used for road oiling, dust control, weed abatement, or other similar uses that have the potential to release used oil into the environment.		$2,000				403.121(3)(e)		Plus $1,000 if: greater than 25 gallons of used oil, waste is disposed or stored in any natural or artificial body of water or within 500 ft of a potable well, or if the waste contains 25 ppm or more PCB

		Generator		General		40 CFR 279.23		H & PH Ranking		Moderate		Case Specific (potential SNC)				Generators may burn used oil in used oil-fired space heaters provided that: that the generators only used oil generated by the owner or operator or used oil received from household  do-it-yourself used oil generators; the heater is designed to have a maximum capacity of not more than 0.5 million Btu per hour; and the combustion gases from the heater are vented to the ambient air.

		generator		General		40 CFR 279.23		ELRA NOV
403.121(5) 				SV (Compliance Assistance)				Generators may burn used oil in used oil-fired space heaters provided that: that the generators only used oil generated by the owner or operator or used oil received from household  do-it-yourself used oil generators; the heater is designed to have a maximum capacity of not more than 0.5 million Btu per hour; and the combustion gases from the heater are vented to the ambient air.		$500				403.121(5)

		UOT/UOP/UOB/UOTF/UOMKT		Notification		62-710.500(1) 403.751        279.31(b)(2)		
403.758(2) fixed $300 penalty				SV (Compliance Assistance)		x		62-710.500(1) The following persons shall annually register their used oil handling activities with the Department on DEP form 62-710.901(1):  Used oil transporters and transfer facilities; Used oil processors; Used oil fuel marketers who sell used oil fuel; and Used oil burners of off-specification used oil.		$300				403.758(2)

		All registrants		Notification		62-710.500(4)		Minor		Minor		SV (Compliance Assistance)				Each registered person shall display the validated registration form and identification number in a prominent place at each facility location.

		All registrants		Notification		62-710.500(4)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Each registered person shall display the validated registration form and identification number in a prominent place at each facility location.		$500				403.121(4)(f)

		UOPUOCC		Notification		62-710.500(5)		Minor		Minor		SV (Compliance Assistance)				Each public used oil collection center shall notify the Department no later than 30 days after first accepting used oil from the public on DEP Form 62-710.901(5).

		UOPUOCC		Notification		62-710.500(5)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				Each public used oil collection center shall notify the Department no later than 30 days after first accepting used oil from the public on DEP Form 62-710.901(5).		$1,000				403.121(4)(e)

		UOT/UOP/UOB/UOTF/UOMKT		Notification 		279.42(a)        279.51(a)          279.62(a)        279.73(a)		H & PH Ranking		Major		Case Specific (potential SNC)		x		Used oil transporters/ processors and re-refiners/ burners/ fuel marketers who have not previously complied with the notification requirements of RCRA Section 3010 must comply with these requirements and obtain a DEP/EPA Identification number.

		UOT/UOP/UOB/UOTF/UOMKT		Notification		279.42(a)        279.51(a)          279.62(a)        279.73(a)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)		x		Used oil transporters/ processors and re-refiners/ burners/ fuel marketers who have not previously complied with the notification requirements of RCRA Section 3010 must comply with these requirements and obtain a DEP/EPA Identification number.		$1,000				403.121(4)(e)

		UOT/UOP/UOB/UOTF/UOMKT		Notification 		62-710.500(2)		Minor		Minor		SV (Compliance Assistance)				The registration form shall be accompanied by a fee of $100  per facility. … The registration form and fee shall be due by March 1 of each year.

		UOT/UOP/UOB/UOTF/UOMKT		Notification		62-710.500(2)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				The registration form shall be accompanied by a fee of $100 per facility. … The registration form and fee shall be due by March 1 of each year.		$500				403.121(4)(f)

		UOT/UOP/UOB/UOTF/UOMKT		Notification		62-710.600(1)		Minor		Minor		SV (Compliance Assistance)				Any used oil transporter that transports over public highways more than 500 gallons  of used oil annually, not including oily waste, shall become certified pursuant to this section.

		UOT/UOP/UOB/UOTF/UOMKT		Notification		62-710.600(1)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Any used oil transporter that transports over public highways more than 500 gallons  of used oil annually, not including oily waste, shall become certified pursuant to this section.		$500				403.121(4)(f)

		UOT/UOP/UOB/UOTF/UOMKT		Record Keeping  		62-710.510(1)		H & PH Ranking		Major		Case Specific (potential SNC)				Each registered person shall maintain records on DEP Form 62-710.901(2) or on substantially equivalent forms which contain at least the same information as the Department form.  These records shall include the following information: (a) The name, business address, telephone number and EPA Identification number of the transporter; (b) The source of the used oil, including the name and street address of each source, and the EPA identification number of the source if the generator has one; (c) The total number of gallons of used oil received from each source, including any oily wastes which may be an integral part of the used oil shipment; (d) The type of used oil received, using the type code designation found in the form instructions; (e) The date of receipt; (f) The destination or end use of used oil and oily wastes, including the name and street address of each destination or end user, the EPA identification number if applicable, and the end use code designation found in the form instructions; and (g) Documentation of halogen screening in accordance with the requirements of Rule 62-710.600, FAC. (No Records)

		UOT/UOP/UOB/UOTF/UOMKT		Record Keeping		62-710.510(1)		H & PH Ranking		Moderate		Case Specific (potential SNC)				Each registered person shall maintain records on DEP Form 62-710.901(2) or on substantially equivalent forms which contain at least the same information as the Department form.  These records shall include the following information: (a) The name, business address, telephone number and EPA Identification number of the transporter; (b) The source of the used oil, including the name and street address of each source, and the EPA identification number of the source if the generator has one; (c) The total number of gallons of used oil received from each source, including any oily wastes which may be an integral part of the used oil shipment; (d) The type of used oil received, using the type code designation found in the form instructions; (e) The date of receipt; (f) The destination or end use of used oil and oily wastes, including the name and street address of each destination or end user, the EPA identification number if applicable, and the end use code designation found in the form instructions; and (g) Documentation of halogen screening in accordance with the requirements of Rule 62-710.600, FAC. (Records are incomplete)

		UOT/UOP/UOB/UOTF/UOMKT		Record Keeping		62-710.510(1)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Each registered person shall maintain records on DEP Form 62-710.901(2) or on substantially equivalent forms which contain at least the same information as the Department form.  These records shall include the following information: (a) The name, business address, telephone number and EPA Identification number of the transporter; (b) The source of the used oil, including the name and street address of each source, and the EPA identification number of the source if the generator has one; (c) The total number of gallons of used oil received from each source, including any oily wastes which may be an integral part of the used oil shipment; (d) The type of used oil received, using the type code designation found in the form instructions; (e) The date of receipt; (f) The destination or end use of used oil and oily wastes, including the name and street address of each destination or end user, the EPA identification number if applicable, and the end use code designation found in the form instructions; and (g) Documentation of halogen screening in accordance with the requirements of Rule 62-710.600, FAC.		$500				403.121(4)(f)

		UOT/UOP/UOB/UOTF/UOMKT		Record Keeping		279.46/ 279.56/ 279.65		H & PH Ranking		Major		Case Specific (potential SNC)				Used oil transporters/ processors/ burners must keep a record of each used oil shipment accepted for transport/ processing/ burning. (No Records)

		UOT/UOP/UOB/UOTF/UOMKT		Record Keeping		279.46/ 279.56/ 279.65		H & PH Ranking		Moderate		Case Specific (potential SNC)				Used oil transporters/ processors/ burners must keep a record of each used oil shipment accepted for transport/ processing/ burning. (Records are incomplete)

		UOT/UOP/UOB/UOTF/UOMKT		Record Keeping		279.46/ 279.56/ 279.65		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Used oil transporters/ processors/ burners must keep a record of each used oil shipment accepted for transport/ processing/ burning.		$500				403.121(4)(f)

		All		Record Keeping		279.72(b)		H & PH Ranking		Major		Case Specific (potential SNC)				A generator, transporter, processor/refiner, or burner who first claims that used oil that is to be burned for energy recovery meets the specifications for used oil fuel under 279.11, must keep copies of analyses of the used oil (or other information used to make the determination) for three years.

		All		Record Keeping		279.72(b)		ELRA NOV
403.121(4)(f) 				SV (Compliance Assistance)				A generator, transporter, processor/refiner, or burner who first claims that used oil that is to be burned for energy recovery meets the specifications for used oil fuel under 279.11, must keep copies of analyses of the used oil (or other information used to make the determination) for three years.		$500				403.121(4)(f)

		UOMKT		Record Keeping  		279.74		H & PH Ranking		Moderate		Case Specific (potential SNC)				Used oil marketers must keep a record of each off-specification used oil shipment to used oil burners. (No Records)

		UOMKT		Record Keeping		279.74		H & PH Ranking		Minor		Case Specific (potential SNC)				Used oil marketers must keep a record of each off-specification used oil shipment to used oil burners. (Records are incomplete)

		UOMKT		Record Keeping		279.74		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Used oil marketers must keep a record of each off-specification used oil shipment to used oil burners.		$500				403.121(4)(f)

		All		Record Keeping  		62-710.510(4)		Minor		Minor		SV (Compliance Assistance)				The records required by this section shall be retained for a period of three years.  The records shall be kept at the street address of the registered person and shall be available for inspection by the Department during normal business hours, unless another location and inspection schedule is specified in the registration package submitted to the Department.

		All		Record Keeping		62-710.510(4)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				The records required by this section shall be retained for a period of three years.  The records shall be kept at the street address of the registered person and shall be available for inspection by the Department during normal business hours, unless another location and inspection schedule is specified in the registration package submitted to the Department.		$500				403.121(4)(f)

		All		Record Keeping  		279.46(d)/ 279.56(c)/ 279.65(b)/ 279.74(c) 		Minor		Minor		SV (Compliance Assistance)				The records… must be maintained for three (3) years

		All		Record Keeping		279.46(d)/ 279.56(c)/ 279.65(b)/ 279.74(c) 		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				The records… must be maintained for three (3) years		$500				403.121(4)(f)

		UOT/UOP/UOB/UOTF/UOMKT		Record Keeping  		62-710.510(5)		Minor		Minor		SV (Compliance Assistance)				No later than March 1 of each year, each person required to register in accordance with Rule 62-710.500 FAC, shall submit an annual report for the preceding calendar year to the Department on DEP Form 62-710.901(3).  The report shall summarize the records kept pursuant to this section.

		UOT/UOP/UOB/UOTF/UOMKT		Record Keeping		62-710.510(5)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				No later than March 1 of each year, each person required to register in accordance with Rule 62-710.500 FAC, shall submit an annual report for the preceding calendar year to the Department on DEP Form 62-710.901(3).  The report shall summarize the records kept pursuant to this section.		$500				403.121(4)(f)

		UOPUOCC		Record Keeping  		62-710.510(6)		Minor		Minor		SV (Compliance Assistance)				No later than July 1 of each year, each public used oil collection center shall submit to the Department an estimate of the quantity of used oil accepted from the public during the previous calendar year…

		UOPUOCC		Record Keeping		62-710.510(6)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				No later than July 1 of each year, each public used oil collection center shall submit to the Department an estimate of the quantity of used oil accepted from the public during the previous calendar year…		$500				403.121(4)(f)

		UOFP		Record Keeping  		62-710.850(4)(a) 		Moderate		Moderate		Case Specific (potential SNC)				Each registered used oil filter processor shall maintain records on Form 62-710.901(2) or on substantially equivalent forms which contain at least the same information as the Department form.  These records shall include the destination or end use of the processed used oil filters, including the name and street address of each destination or end user. (No record keeping)

		UOFP		Record Keeping		62-710.850(4)(a) 		Moderate		Minor		Case Specific (potential SNC)				Each registered used oil filter processor shall maintain records on Form 62-710.901(2) or on substantially equivalent forms which contain at least the same information as the Department form.  These records shall include the destination or end use of the processed used oil filters, including the name and street address of each destination or end user. (Incomplete or inadequate record keeping)

		UOFP		Record Keeping		62-710.850(4)(a) 		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Each registered used oil filter processor shall maintain records on Form 62-710.901(2) or on substantially equivalent forms which contain at least the same information as the Department form.  These records shall include the destination or end use of the processed used oil filters, including the name and street address of each destination or end user.		$500				403.121(4)(f)

		Burner		Record Keeping		279.66(a)		Minor		Minor		SV (Compliance Assistance)				Before a burner accepts the first shipment of off-specification used oil fuel from a generator, transporter, or processor/re-refiner, the burner must provide to the generator, transporter, or processor/re-refiner a one-time written and signed notice certifying that (1) the burner has notified EPA stating the location and general description of his used oil management activities; and (2) the burner will burn the used oil only in an industrial furnace or boiler identified in 279.61(a).

		Burner		Record Keeping		279.66(a)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Before a burner accepts the first shipment of off-specification used oil fuel from a generator, transporter, or processor/re-refiner, the burner must provide to the generator, transporter, or processor/re-refiner a one-time written and signed notice certifying that (1) the burner has notified EPA stating the location and general description of his used oil management activities; and (2) the burner will burn the used oil only in an industrial furnace or boiler identified in 279.61(a).		$500				403.121(4)(f)

		Transporter		Training		62-710.600(2)(b)		H & PH Ranking		Major		Case Specific (potential SNC)		x		To become certified, used oil transporters shall: Show evidence of familiarity with applicable state laws and rules governing used oil transportation by submitting a training program for approval to the Department which includes provisions for at least the following: 1. Compliance with state and federal rules governing used oil; 2. Proper used oil management practices, including appropriate response action to any release or spill; 3. A detailed description of the company’s standard operating procedure for halogen screening at each pick up location. This description must include instrument specifications and capabilities, calibration methods and frequency, procedures addressing the handling of loads which indicate halogen levels in excess of 1,000 ppm and record keeping procedures for all loads accepted or refused. 4. An introduction of each new employee to the applicable laws and rules before unsupervised driving of a used oil transportation vehicle; and 5. Documentation that company personnel handling or transporting used oil have successfully completed the training program. New employees shall complete the training program as soon as possible, but no later than 90 days after beginning employment; ( No Training )

		Transporter		Training 		62-710.600(2)(b)		H & PH Ranking		Moderate		Case Specific (potential SNC)				To become certified, used oil transporters shall: Show evidence of familiarity with applicable state laws and rules governing used oil transportation by submitting a training program for approval to the Department which includes provisions for at least the following: 1. Compliance with state and federal rules governing used oil; 2. Proper used oil management practices, including appropriate response action to any release or spill; 3. A detailed description of the company’s standard operating procedure for halogen screening at each pick up location. This description must include instrument specifications and capabilities, calibration methods and frequency, procedures addressing the handling of loads which indicate halogen levels in excess of 1,000 ppm and record keeping procedures for all loads accepted or refused. 4. An introduction of each new employee to the applicable laws and rules before unsupervised driving of a used oil transportation vehicle; and 5. Documentation that company personnel handling or transporting used oil have successfully completed the training program. New employees shall complete the training program as soon as possible, but no later than 90 days after beginning employment;  ( Training inadequate )

		Transporter		Training		62-710.600(2)(b)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				To become certified, used oil transporters shall: Show evidence of familiarity with applicable state laws and rules governing used oil transportation by submitting a training program for approval to the Department which includes provisions for at least the following: 1. Compliance with state and federal rules governing used oil; 2. Proper used oil management practices, including appropriate response action to any release or spill; 3. A detailed description of the company’s standard operating procedure for halogen screening at each pick up location. This description must include instrument specifications and capabilities, calibration methods and frequency, procedures addressing the handling of loads which indicate halogen levels in excess of 1,000 ppm and record keeping procedures for all loads accepted or refused. 4. An introduction of each new employee to the applicable laws and rules before unsupervised driving of a used oil transportation vehicle; and 5. Documentation that company personnel handling or transporting used oil have successfully completed the training program. New employees shall complete the training program as soon as possible, but no later than 90 days after beginning employment;  		$1,000				403.121(4)(e)

		Transporter		Training		62-710.600(2)(c) 		Minor		Minor		SV (Compliance Assistance)				Maintain a record of training in the company's operating record and the individual personnel files indicating the type of training received along with the dated signature of those receiving and providing the training. These records shall be available for review by Department personnel during inspections.

		Transporter		Training		62-710.600(2)(c) 		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Maintain a record of training in the company's operating record and the individual personnel files indicating the type of training received along with the dated signature of those receiving and providing the training. These records shall be available for review by Department personnel during inspections.		$500				403.121(4)(f)

		Transporter		Training		62-710.600(2)(d)		Minor		Minor		SV (Compliance Assistance)				Submit to the Department an annual statement in conjunction with the annual registration required under Rule 62-710.500, F.A.C., which states that the training program is still operating and is being adhered to and has been annually reviewed and updated to address changes in regulations which apply to the operation, and which provides an explanation of any modifications to the training program.

		Transporter		Training 		62-710.600(2)(d)		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				Submit to the Department an annual statement in conjunction with the annual registration required under Rule 62-710.500, F.A.C., which states that the training program is still operating and is being adhered to and has been annually reviewed and updated to address changes in regulations which apply to the operation, and which provides an explanation of any modifications to the training program.		$500				403.121(4)(f)

		Transporter		Financial		62-710.600(2)(e)		H & PH Ranking		Major		Case Specific (potential SNC)		x		Have, verify, and maintain vehicle insurance with a combined single limit of no less than $1,000,000. Such insurance, or additional policy, must in no way exclude pollution coverage for sudden and accidental alleged or threatened discharge, dispersal, seepage, migration, release or escape of used oil, and must include any cost or expense relating to pollution damage for which the transporter is legally liable. Such insurance must be maintained at all times and be exclusive of legal defense costs.  (No insurance)

		Transporter		Financial		62-710.600(2)(e)		H & PH Ranking		Minor		Case Specific (potential SNC)				Have, verify, and maintain vehicle insurance with a combined single limit of no less than $1,000,000. Such insurance, or additional policy, must in no way exclude pollution coverage for sudden and accidental alleged or threatened discharge, dispersal, seepage, migration, release or escape of used oil, and must include any cost or expense relating to pollution damage for which the transporter is legally liable. Such insurance must be maintained at all times and be exclusive of legal defense costs.  (Having insurance but not submitting proof in a timely fashion)

		Transporter		Financial		62-710.600(2)(e)		ELRA NOV
403.121(4)(a)				Case Specific (potential SNC)				Have, verify, and maintain vehicle insurance with a combined single limit of no less than $1,000,000. Such insurance, or additional policy, must in no way exclude pollution coverage for sudden and accidental alleged or threatened discharge, dispersal, seepage, migration, release or escape of used oil, and must include any cost or expense relating to pollution damage for which the transporter is legally liable. Such insurance must be maintained at all times and be exclusive of legal defense costs.		$5,000				403.121(4)(a)

		Generator		Transport		279.24(a)		H & PH Ranking		Major		Case Specific (potential SNC)				Generators may transport, without an EPA identification number, used oil that is generated at the generator’s site and used oil collected from household do-it-yourselfers to a used oil collection center provided that: (1)The generator transports the used oil in a vehicle owned by the generator or owned by an employee of the generator. (2)The generator transports no more than 55 gallons of used oil at any time; and (3) The generator transports the used oil to a used oil collection center that is registered, licensed, permitted, or recognized by the state/county/municipal government to manage used oil. (Transported to a facility that is not a UOCC with a potential or actual discharge)

		Generator		Transport		279.24(a)		H & PH Ranking		Moderate		Case Specific (potential SNC)				Generators may transport, without an EPA identification number, used oil that is generated at the generator’s site and used oil collected from household do-it-yourselfers to a used oil collection center provided that: (1)The generator transports the used oil in a vehicle owned by the generator or owned by an employee of the generator. (2)The generator transports no more than 55 gallons of used oil at any time; and (3) The generator transports the used oil to a used oil collection center that is registered, licensed, permitted, or recognized by the state/county/municipal government to manage used oil. (Transported to a facility that is not a UOCC but is managed properly)

		Generator		Transport		279.24(a)		H & PH Ranking		Minor		Case Specific (potential SNC)				Generators may transport, without an EPA identification number, used oil that is generated at the generator’s site and used oil collected from household do-it-yourselfers to a used oil collection center provided that: (1)The generator transports the used oil in a vehicle owned by the generator or owned by an employee of the generator. (2)The generator transports no more than 55 gallons of used oil at any time; and (3) The generator transports the used oil to a used oil collection center that is registered, licensed, permitted, or recognized by the state/county/municipal government to manage used oil. (Transported to UOCC)

		Generator		Transport		279.24(a)		ELRA NOV
403.121(5)				SV (Compliance Assistance)				Generators may transport, without an EPA identification number, used oil that is generated at the generator’s site and used oil collected from household do-it-yourselfers to a used oil collection center provided that: (1)The generator transports the used oil in a vehicle owned by the generator or owned by an employee of the generator. (2)The generator transports no more than 55 gallons of used oil at any time; and (3) The generator transports the used oil to a used oil collection center that is registered, licensed, permitted, or recognized by the state/county/municipal government to manage used oil.		$500				403.121(5)

		Generator		Transport		279.24(b)		H & PH Ranking		Major		Case Specific (potential SNC)				Generators may transport, without an EPA identification number, used oil that is generated at the generator’s site to an aggregation point provided that: (1) The generator transports the used oil in a vehicle owned by the generator or owned by an employee of the generator; (2) The generator transports no more than 55 gallons of used oil at any time; and (3) The generator transports the used oil to an aggregation point that is owned and/or operated by the same generator. (Aggregation point not owned/operated by the generator with a potential or actual discharge)

		Generator		Transport		279.24(b)		H & PH Ranking		Moderate		Case Specific (potential SNC)				Generators may transport, without an EPA identification number, used oil that is generated at the generator’s site to an aggregation point provided that: (1) The generator transports the used oil in a vehicle owned by the generator or owned by an employee of the generator; (2) The generator transports no more than 55 gallons of used oil at any time; and (3) The generator transports the used oil to an aggregation point that is owned and/or operated by the same generator. (Aggregation point no owned/operated by generator but is managed properly)

		Generator		Transport		279.24(b)		H & PH Ranking		Minor		Case Specific (potential SNC)				Generators may transport, without an EPA identification number, used oil that is generated at the generator’s site to an aggregation point provided that: (1) The generator transports the used oil in a vehicle owned by the generator or owned by an employee of the generator; (2) The generator transports no more than 55 gallons of used oil at any time; and (3) The generator transports the used oil to an aggregation point that is owned and/or operated by the same generator.  (Transported to an aggregation point owned by generator)

		Generator		Transport		279.24(b)		ELRA NOV
403.121(5)				SV (Compliance Assistance)				Generators may transport, without an EPA identification number, used oil that is generated at the generator’s site to an aggregation point provided that: (1) The generator transports the used oil in a vehicle owned by the generator or owned by an employee of the generator; (2) The generator transports no more than 55 gallons of used oil at any time; and (3) The generator transports the used oil to an aggregation point that is owned and/or operated by the same generator.		$500				403.121(5)

		Generator		Transport		279.24		Major		Major		SNC				…generators must ensure that their used oil is transported only by transporters who have obtained EPA identification numbers.

		Generator		Transport		279.24		ELRA NOV
403.121(5)				SV (Compliance Assistance)				…generators must ensure that their used oil is transported only by transporters who have obtained EPA identification numbers.		$500				403.121(5)

		Generator		Transport		62-710.300(1)(a)		H & PH Ranking		Major		Case Specific (potential SNC)				Generators shall comply with the requirements found in 40 C.F.R. Part 279, Subpart C. and must have their used oil managed only by a used oil handler which is registered with the Department…

		Generator		Transport		62-710.300(1)(a)		ELRA NOV
403.121(5)				SV (Compliance Assistance)				Generators shall comply with the requirements found in 40 C.F.R. Part 279, Subpart C. and must have their used oil managed only by a used oil handler which is registered with the Department…		$500				403.121(5)

		Transporter		Discharge		279.43(c)(1)		H & PH Ranking		Major		Case Specific (potential SNC)				In the event of a discharge of used oil during transportation, the transporter must take appropriate immediate action to protect human health and the environment (e.g., notify local authorities, dike the discharge area).  (No response action)

		Transporter		Discharge		279.43(c)(1)		H & PH Ranking		Moderate		Case Specific (potential SNC)				In the event of a discharge of used oil during transportation, the transporter must take appropriate immediate action to protect human health and the environment (e.g., notify local authorities, dike the discharge area).  (Inadequate or untimely response action)

		Transporter		Discharge		279.43(c)(1)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				In the event of a discharge of used oil during transportation, the transporter must take appropriate immediate action to protect human health and the environment (e.g., notify local authorities, dike the discharge area).		$1,000				403.121(4)(e)

		Transporter		Residue Management		279.47		Use 262.11 Ranking System		Use 262.11 Ranking System		Case Specific (potential SNC)				Transporters who generate residues from the storage or transport of used oil must manage the residues as specified in §279.10(e).

		UOP		Processor		62-710.800(2) 		H & PH Ranking		Major		Case Specific (potential SNC)		x		An owner or operator of a used oil processing facility shall operate, modify, or close such a facility only pursuant to a permit issued by the Department in accordance with this chapter.

		UOP		Processor		62-710.800(2) 		ELRA NOV
403.121(3)(e)				Case Specific (potential SNC)		x		An owner or operator of a used oil processing facility shall operate, modify, or close such a facility only pursuant to a permit issued by the Department in accordance with this chapter.		$2,000		xxx		403.121(3)(e) 		Plus $1,000 if greater than 25 gallons, if disposed or stored in any natural or artificial body of water or within 500 ft if a potable well, or if the waste contains 25 or more ppm PCB

		UOP		Processor		62-710.800(3)		Major		Major		SNC		x		Before operating, closing or making any substantial modification to a used oil processing facility, the owner or operator shall submit to the Department the Used Oil Processing Facility Permit Application, DEP Form 62-710.901(6). The engineering aspects of the application must be certified by a Professional Engineer.

		UOP		Processor		62-710.800(3)		ELRA NOV
403.121(3)(e)				Case Specific (potential SNC)		x		Before operating, closing or making any substantial modification to a used oil processing facility, the owner or operator shall submit to the Department the Used Oil Processing Facility Permit Application, DEP Form 62-710.901(6). The engineering aspects of the application must be certified by a Professional Engineer.		$2,000		xxx		403.121(3)(e) 		Plus $1,000 if greater than 25 gallons, if disposed or stored in any natural or artificial body of water or within 500 ft if a potable well, or if the waste contains 25 or more ppm PCB

		UOP		Processor		62-710.800(4)		Moderate		Major		SNC		x		…Applications for renewal of permits shall be submitted to the Department at least 60 days prior to the expiration date of the existing permit in accordance with Rule 62-4.090, F.A.C.

		UOP		Processor		62-710.800(4)		ELRA NOV              403.121(4)(e)    403.121(3)(e)
				Case Specific (potential SNC)		x		…Applications for renewal of permits shall be submitted to the Department at least 60 days prior to the expiration date of the existing permit in accordance with Rule 62-4.090, F.A.C.		Permit not expired - $1,000          Permit has expired - $2000		xxx		403.121(4)(e)      403.121(3)(e)		Plus $1,000 if greater than 25 gallons, if disposed or stored in any natural or artificial body of water or within 500 ft if a potable well, or if the waste contains 25 or more ppm PCB

		UOP		Processor		62-710.800(5)		Moderate		Major		SNC		x		The owner or operator of a used oil processing facility shall have and submit to the Department as part of its permit application a written closure plan to show how the facility will be closed to meet the following requirements: 1. There will be no need for further facility maintenance; 2. Used oil will not contaminate surface or ground water; 3. All tanks, piping, secondary containment and ancillary equipment will be emptied, cleaned and decontaminated, and all materials removed and managed; and 4. Aboveground and underground storage and process tanks systems will be closed pursuant to Rule 62-761.800, F.A.C., (No plan submitted)

		UOP		Processor		62-710.800(5)		Moderate		Moderate		Case Specific (potential SNC)		x		The owner or operator of a used oil processing facility shall have and submit to the Department as part of its permit application a written closure plan to show how the facility will be closed to meet the following requirements: 1. There will be no need for further facility maintenance; 2. Used oil will not contaminate surface or ground water; 3. All tanks, piping, secondary containment and ancillary equipment will be emptied, cleaned and decontaminated, and all materials removed and managed; and 4. Aboveground and underground storage and process tanks systems will be closed pursuant to Rule 62-761.800, F.A.C., (Incomplete or inadequate plan)

		UOP		Processor		62-710.800(5)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)		x		The owner or operator of a used oil processing facility shall have and submit to the Department as part of its permit application a written closure plan to show how the facility will be closed to meet the following requirements: 1. There will be no need for further facility maintenance; 2. Used oil will not contaminate surface or ground water; 3. All tanks, piping, secondary containment and ancillary equipment will be emptied, cleaned and decontaminated, and all materials removed and managed; and 4. Aboveground and underground storage and process tanks systems will be closed pursuant to Rule 62-761.800, F.A.C.,		$500				403.121(4)(f)

		UOP		Processor		62-710.800(5)(b)		Minor		Major		Case Specific (potential SNC)		x		The closure plan shall be updated whenever significant operational changes occur or design changes are made.

		UOP		Processor		62-710.800(5)(b)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)		            x		The closure plan shall be updated whenever significant operational changes occur or design changes are made.		$500				403.121(4)(f)

		UOP		Processor		62-710.800(5)(c) 		Minor		Minor		SV (Compliance Assistance)				The closure plan shall be maintained with records required under Rule 62-710.510, F.A.C.

		UOP		Processor		62-710.800(5)(c) 		ELRA NOV
403.121(4)(f)				SV (Compliance Assistance)				The closure plan shall be maintained with records required under Rule 62-710.510, F.A.C.		$500				403.121(4)(f)

		UOP		Processor		62-710.800(1)		H & PH Ranking		Major		Case Specific (potential SNC)				This rule shall apply to any owner or operator of a facility that processes used oil.  The owner or operator shall comply with the requirements of this chapter including the requirements of 40 CFR Part 279 Subpart F.

		UOP		Processor		62-710.800(1)		ELRA NOV
403.121(4)(b)				Case Specific (potential SNC)				This rule shall apply to any owner or operator of a facility that processes used oil.  The owner or operator shall comply with the requirements of this chapter including the requirements of 40 CFR Part 279 Subpart F.		$4,000				403.121(4)(b)

		UOP/Transfer		Secondary Containment		279.45(d), 279.45(e) &279.45(f)/ 279.54(c), 279.54(d) & 279.54(e)/  279.64(c), 279.64(d) & 279.64(e)		H & PH Ranking		Major		Case Specific (potential SNC)				Containers, existing and new aboveground tanks used to store oil at transfer / processor and re-refining / burner facilities must be equipped with a secondary containment system.

		UOP/Transfer		Secondary Containment		279.45(d), 279.45(e) &279.45(f)/ 279.54(c), 279.54(d) & 279.54(e)/  279.64(c), 279.64(d) & 279.64(e)		ELRA NOV
403.121(4)(b)				Case Specific (potential SNC)				Containers, existing and new aboveground tanks used to store oil at transfer / processor and re-refining / burner facilities must be equipped with a secondary containment system.		$4,000				403.121(4)(b)

		UOP		Processing		62-710.401(6)		H & PH Ranking		Major		Case Specific (potential SNC)				No person may store used oil in above-ground containers unless such containers are ... If they are not double-walled tanks, they must be stored on an oil-impermeable surface such as sealed concrete or asphalt, and must have secondary containment.

		UOP		Processing		62-710.401(6)		ELRA NOV
403.121(4)(b)				Case Specific (potential SNC)				No person may store used oil in above-ground containers unless such containers are ... If they are not double-walled tanks, they must be stored on an oil-impermeable surface such as sealed concrete or asphalt, and must have secondary containment.		$4,000				403.121(4)(b)

		UOP		Processing		279.52(a)(2)		H & PH Ranking		Major		Case Specific (potential SNC)				All facilities must be equipped with the following, unless none of the hazards posed by used oil handled at the facility could require a particular kind of equipment specified in paragraphs (a)(2)(i) through (iv) of this section:
(i) An internal communications or alarm system capable of providing immediate emergency instruction (voice or signal) to facility personnel;
(ii) A device, such as a telephone (immediately available at the scene of the operations) or a hand-held two way radio, capable of summoning emergency assistance from local police departments, fire departments, or State or local emergency response teams;
(iii) Portable fire extinguishers, fire control equipment (including special extinguishing equipment, such as that using foam, inert gas, or dry chemicals), spill control equipment and decontamination equipment; and
(iv) water of adequate volume and pressure to supply water hose streams, or foam producing equipment, or automatic sprinklers, or water spray systems.  (No equipment)


		UOP		Processing		279.52(a)(2)		H & PH Ranking		Moderate		Case Specific (potential SNC)				All facilities must be equipped with the following, unless none of the hazards posed by used oil handled at the facility could require a particular kind of equipment specified in paragraphs (a)(2)(i) through (iv) of this section:
(i) An internal communications or alarm system capable of providing immediate emergency instruction (voice or signal) to facility personnel;
(ii) A device, such as a telephone (immediately available at the scene of the operations) or a hand-held two way radio, capable of summoning emergency assistance from local police departments, fire departments, or State or local emergency response teams;
(iii) Portable fire extinguishers, fire control equipment (including special extinguishing equipment, such as that using foam, inert gas, or dry chemicals), spill control equipment and decontamination equipment; and
(iv) water of adequate volume and pressure to supply water hose streams, or foam producing equipment, or automatic sprinklers, or water spray systems.  (Inadequate equipment)


		UOP		Processing		279.52(a)(2)		ELRA NOV
403.121(5) 				SV (Compliance Assistance)				All facilities must be equipped with the following, unless none of the hazards posed by used oil handled at the facility could require a particular kind of equipment specified in paragraphs (a)(2)(i) through (iv) of this section:
(i) An internal communications or alarm system capable of providing immediate emergency instruction (voice or signal) to facility personnel;
(ii) A device, such as a telephone (immediately available at the scene of the operations) or a hand-held two way radio, capable of summoning emergency assistance from local police departments, fire departments, or State or local emergency response teams;
(iii) Portable fire extinguishers, fire control equipment (including special extinguishing equipment, such as that using foam, inert gas, or dry chemicals), spill control equipment and decontamination equipment; and
(iv) water of adequate volume and pressure to supply water hose streams, or foam producing equipment, or automatic sprinklers, or water spray systems.
		$500				403.121(5)

		UOP		Processing		279.52(a)(6)		Minor		Major		SV (Compliance Assistance)				The owner or operator must attempt to make the following arrangements, as appropriate for the type of used oil handled at the facility and the potential need for the services of these organizations:
(A) Arrangements to familiarize police, fire departments, and emergency response teams with the layout of the facility, properties of used oil handled at the facility and associated hazards, places where facility personnel would normally be working, entrances to roads inside the facility, and possible evacuation routes;
(B) Where more than one police and fire department might respond to an emergency, agreements designating primary emergency authority to a specific police and a specific fire department, and agreements with any others to provide support to the primary emergency authority;
(C) Agreements with State emergency response teams, emergency response contractors, and equipment suppliers; and
(D) Arrangements to familiarize local hospitals with the properties of used oil handled at the facility and the types of injuries or illnesses which could result from fires, explosions, or releases at the facility. (No arrangements)


		UOP		Processing		279.52(a)(6)		Minor		Minor		SV (Compliance Assistance)				The owner or operator must attempt to make the following arrangements, as appropriate for the type of used oil handled at the facility and the potential need for the services of these organizations:
(A) Arrangements to familiarize police, fire departments, and emergency response teams with the layout of the facility, properties of used oil handled at the facility and associated hazards, places where facility personnel would normally be working, entrances to roads inside the facility, and possible evacuation routes;
(B) Where more than one police and fire department might respond to an emergency, agreements designating primary emergency authority to a specific police and a specific fire department, and agreements with any others to provide support to the primary emergency authority;
(C) Agreements with State emergency response teams, emergency response contractors, and equipment suppliers; and
(D) Arrangements to familiarize local hospitals with the properties of used oil handled at the facility and the types of injuries or illnesses which could result from fires, explosions, or releases at the facility. (Incomplete arrangements)


		UOP		Processing		279.52(a)(6)		ELRA NOV
403.121(5)				Case Specific (potential SNC)				The owner or operator must attempt to make the following arrangements, as appropriate for the type of used oil handled at the facility and the potential need for the services of these organizations:
(A) Arrangements to familiarize police, fire departments, and emergency response teams with the layout of the facility, properties of used oil handled at the facility and associated hazards, places where facility personnel would normally be working, entrances to roads inside the facility, and possible evacuation routes;
(B) Where more than one police and fire department might respond to an emergency, agreements designating primary emergency authority to a specific police and a specific fire department, and agreements with any others to provide support to the primary emergency authority;
(C) Agreements with State emergency response teams, emergency response contractors, and equipment suppliers; and
(D) Arrangements to familiarize local hospitals with the properties of used oil handled at the facility and the types of injuries or illnesses which could result from fires, explosions, or releases at the facility.
		$500				403.121(5)

		UOP		Processing		279.52(b)		Major 		Major		SNC				Owners and operators of used oil processors and re-refiners facilities must comply with the following requirements (must have contingency plan meeting the following requirements)
(1) Purpose and implementation of contingency plan
(2) Content of contingency plan
(3) Copies of contingency plan
(4) Amendment of contingency plan
(5) Emergency coordinator
(6) Emergency procedures


		UOP		Processing		279.52(b)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				Owners and operators of used oil processors and re-refiners facilities must comply with the following requirements (must have contingency plan meeting the following requirements)
(1) Purpose and implementation of contingency plan
(2) Content of contingency plan
(3) Copies of contingency plan
(4) Amendment of contingency plan
(5) Emergency coordinator
(6) Emergency procedures
		$1,000				403.121(4)(e)

		UOP		Processing		279.52(b)(4)		Minor		Moderate		SV (Compliance Assistance)				The contingency plan must be reviewed and immediately amended, if necessary, whenever:
(i) Applicable regulations are revised;
(ii) The plan fails in an emergency;
(iii) The facility changes—in its design, construction, operation, maintenance, or other circumstances—in a way that materially increases the potentials for fires, explosions, or releases of used oil, or changes the response necessary in an emergency.
(iv) The list of emergency coordinators changes; or
(v) The list of emergency equipment changes.


		UOP		Processing		279.52(b)(4)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				The contingency plan must be reviewed and immediately amended, if necessary, whenever:
(i) Applicable regulations are revised;
(ii) The plan fails in an emergency;
(iii) The facility changes—in its design, construction, operation, maintenance, or other circumstances—in a way that materially increases the potentials for fires, explosions, or releases of used oil, or changes the response necessary in an emergency.
(iv) The list of emergency coordinators changes; or
(v) The list of emergency equipment changes.
		$1,000				403.121(4)(e)

		UOP		Processing		279.52(b)(6)		Major		Major		SNC				(i) Whenever there is an imminent or actual emergency situation, the emergency coordinator (or the designee when the emergency coordinator is on call) must immediately:
(A) Activate internal facility alarms or communications systems, where applicable, to
notify all facility personnel; and
(B) Notify appropriate State or local agencies with designated response roles if their
help is needed.
(ii) ...Immediately identify the character, exact source, amount, and real extent of any released materials...;
(iii) ...Assess possible hazards to human health or the environment....;
(iv) If facility has had a release...report findings as outlined in the rule...
(v) ...Take all reasonable measures necessary to ensure that fires, explosions, and releases to
not occur, recur, or spread to used oil or hazardous waste at the facility...
 
(vi) If the facility stops operation in response to a fire, explosion, or release, the emergency coordinator must monitor for leaks, pressure buildup, gas generation, or ruptures in valves, pipes, or other equipment, whenever this is appropriate.
(vii) Immediately after an emergency...provide for recycling, storing, or disposing of recovered used oil, contaminated soil or surface water, or any other material that results from a release, fire, or explosion at the facility;
(viii) The emergency coordinator must ensure that, in the affected area(s) of the facility:
(A) No waste or used oil that may be incompatible with the released material is recycled, treated, stored, or disposed of until cleanup procedures are completed; and
(B) All emergency equipment listed in the contingency plan is cleaned and fit for its intended use before operations are resumed;
(C) Owner or operator must notify the Regional Administrator, and appropriate State and local authorities that the facility is in compliance with paragraphs (b)(6)(viii)(A) and (B) of this section before operations are resumed in the affected area(s) of the facility.
(ix) The owner or operator must note in the operating record the time, date and details of any incident that requires implementing the contingency plan. Within 15 days after the incident, he must submit a written report on the incident to the Regional Administrator. (Complete failure to implement)


		UOP		Processing		279.52(b)(6)		Major		Moderate		SNC				(i) Whenever there is an imminent or actual emergency situation, the emergency coordinator (or the designee when the emergency coordinator is on call) must immediately:
(A) Activate internal facility alarms or communications systems, where applicable, to
notify all facility personnel; and
(B) Notify appropriate State or local agencies with designated response roles if their
help is needed.
(ii) ...Immediately identify the character, exact source, amount, and real extent of any released materials...;
(iii) ...Assess possible hazards to human health or the environment....;
(iv) If facility has had a release...report findings as outlined in the rule...
(v) ...Take all reasonable measures necessary to ensure that fires, explosions, and releases to
not occur, recur, or spread to used oil or hazardous waste at the facility...
 
(vi) If the facility stops operation in response to a fire, explosion, or release, the emergency coordinator must monitor for leaks, pressure buildup, gas generation, or ruptures in valves, pipes, or other equipment, whenever this is appropriate.
(vii) Immediately after an emergency...provide for recycling, storing, or disposing of recovered used oil, contaminated soil or surface water, or any other material that results from a release, fire, or explosion at the facility;
(viii) The emergency coordinator must ensure that, in the affected area(s) of the facility:
(A) No waste or used oil that may be incompatible with the released material is recycled, treated, stored, or disposed of until cleanup procedures are completed; and
(B) All emergency equipment listed in the contingency plan is cleaned and fit for its intended use before operations are resumed;
(C) Owner or operator must notify the Regional Administrator, and appropriate State and local authorities that the facility is in compliance with paragraphs (b)(6)(viii)(A) and (B) of this section before operations are resumed in the affected area(s) of the facility.
(ix) The owner or operator must note in the operating record the time, date and details of any incident that requires implementing the contingency plan. Within 15 days after the incident, he must submit a written report on the incident to the Regional Administrator. (Inadequate implementation)


		UOP		Processing		279.52(b)(6)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				(i) Whenever there is an imminent or actual emergency situation, the emergency coordinator (or the designee when the emergency coordinator is on call) must immediately:
(A) Activate internal facility alarms or communications systems, where applicable, to
notify all facility personnel; and
(B) Notify appropriate State or local agencies with designated response roles if their
help is needed.
(ii) ...Immediately identify the character, exact source, amount, and real extent of any released materials...;
(iii) ...Assess possible hazards to human health or the environment....;
(iv) If facility has had a release...report findings as outlined in the rule...
(v) ...Take all reasonable measures necessary to ensure that fires, explosions, and releases to
not occur, recur, or spread to used oil or hazardous waste at the facility...
 
(vi) If the facility stops operation in response to a fire, explosion, or release, the emergency coordinator must monitor for leaks, pressure buildup, gas generation, or ruptures in valves, pipes, or other equipment, whenever this is appropriate.
(vii) Immediately after an emergency...provide for recycling, storing, or disposing of recovered used oil, contaminated soil or surface water, or any other material that results from a release, fire, or explosion at the facility;
(viii) The emergency coordinator must ensure that, in the affected area(s) of the facility:
(A) No waste or used oil that may be incompatible with the released material is recycled, treated, stored, or disposed of until cleanup procedures are completed; and
(B) All emergency equipment listed in the contingency plan is cleaned and fit for its intended use before operations are resumed;
(C) Owner or operator must notify the Regional Administrator, and appropriate State and local authorities that the facility is in compliance with paragraphs (b)(6)(viii)(A) and (B) of this section before operations are resumed in the affected area(s) of the facility.
(ix) The owner or operator must note in the operating record the time, date and details of any incident that requires implementing the contingency plan. Within 15 days after the incident, he must submit a written report on the incident to the Regional Administrator.
		$1,000				403.121(4)(e)

		UOP		Processing		279.52(a)(1)		H & PH Ranking		Major		Case Specific (potential SNC)				Facilities must be maintained and operated to minimize the possibility of a fire, explosion, or any unplanned sudden or non-sudden release of used oil to air, soil, or surface water which could threaten human health or the environment.

		UOP		Processing		279.52(a)(1)		ELRA NOV                 
403.121 (5)          403.121(4)(b)				Case Specific (potential SNC)				Facilities must be maintained and operated to minimize the possibility of a fire, explosion, or any unplanned sudden or non-sudden release of used oil to air, soil, or surface water which could threaten human health or the environment.		$500                   $4,000				403.121(5)   403.121(4)(b)

		UOP		Processing		279.52(a)(5)		H & PH Ranking		Moderate		Case Specific (potential SNC)				The owner or operator must maintain aisle space to allow the unobstructed movement of personnel, fire protection equipment, spill control equipment, and
decontamination equipment to any area of facility operation in an emergency, unless aisle space is not needed for any of these purposes. (Inadequate secondary containment)


		UOP		Processing		279.52(a)(5)		H & PH Ranking		Minor		Case Specific (potential SNC)				The owner or operator must maintain aisle space to allow the unobstructed movement of personnel, fire protection equipment, spill control equipment, and
decontamination equipment to any area of facility operation in an emergency, unless aisle space is not needed for any of these purposes.  (Secondary Containment)


		UOP		Processing		279.52(a)(5)		ELRA NOV
403.121(5)				SV (Compliance Assistance)				The owner or operator must maintain aisle space to allow the unobstructed movement of personnel, fire protection equipment, spill control equipment, and
decontamination equipment to any area of facility operation in an emergency, unless aisle space is not needed for any of these purposes.
		$500				403.121(5)

		UOP		Processing		279.55		H & PH Ranking		Major		Case Specific (potential SNC)				Owners and operators of used oil processing and re-refining facilities must develop and follow a written analysis plan describing the procedures that will be used to comply with the analysis requirements of § 279.53 and, if applicable, § 279.72. The owner or operator must keep the plan at the facility. (The processor has not developed a plan)

		UOP		Processing		279.55		H & PH Ranking		Moderate		Case Specific (potential SNC)				Owners and operators of used oil processing and re-refining facilities must develop and follow a written analysis plan describing the procedures that will be used to comply with the analysis requirements of § 279.53 and, if applicable, § 279.72. The owner or operator must keep the plan at the facility. (Plan incomplete or not following the plan)

		UOP		Processing		279.55		ELRA NOV
403.121(4)(d)				Case Specific (potential SNC)				Owners and operators of used oil processing and re-refining facilities must develop and follow a written analysis plan describing the procedures that will be used to comply with the analysis requirements of § 279.53 and, if applicable, § 279.72. The owner or operator must keep the plan at the facility.		$2,000				403.121(4)(d)

		GEN/UOP/TFR		Filter Management		62-710.850(1)		H & PH Ranking		Major		Case Specific (potential SNC)		x		No person who removes or manages used oil filters shall dispose of such filters, or commingle such filters with other solid waste, for disposal in a landfill in Florida. It is the responsibility of the generator to make reasonable efforts to assure that such filters are not disposed of in a landfill. (Commercial processors, transporters, transfer facilities)

		GEN/UOP/TFR		Filter  Management		62-710.850(1)		H & PH Ranking		Moderate		Case Specific (potential SNC)		x		No person who removes or manages used oil filters shall dispose of such filters, or commingle such filters with other solid waste, for disposal in a landfill in Florida. It is the responsibility of the generator to make reasonable efforts to assure that such filters are not disposed of in a landfill. (Generators >/=5 filters/day)

		GEN/UOP/TFR		Filter Management		62-710.850(1)		H & PH Ranking		Minor		Case Specific (potential SNC)		x		No person who removes or manages used oil filters shall dispose of such filters, or commingle such filters with other solid waste, for disposal in a landfill in Florida. It is the responsibility of the generator to make reasonable efforts to assure that such filters are not disposed of in a landfill. (Generators </= 5 filters/day)

		GEN/UOP/TFR		Filter Management		62-710.850(1)		ELRA NOV
403.121 (3) (e)				Case Specific (potential SNC)		x		No person who removes or manages used oil filters shall dispose of such filters, or commingle such filters with other solid waste, for disposal in a landfill in Florida. It is the responsibility of the generator to make reasonable efforts to assure that such filters are not disposed of in a landfill.		$2,000				403.121(3)(e)

		GEN/UOP/TFR		Filter Management		62-710.850(5)(a)		H & PH Ranking		Major		Case Specific (potential SNC)				All persons storing used oil filters shall store used oil filters in above ground containers which are clearly labeled "Used Oil Filters," and which are in good condition (no severe rusting, apparent structural defects or deterioration) with no visible oil leakage. The containers shall be sealed or otherwise protected from weather and stored on an oil-impermeable surface. ( > 10 Drums)

		GEN/UOP/TFR		Filter Management		62-710.850(5)(a)		H & PH Ranking		Moderate		Case Specific (potential SNC)				All persons storing used oil filters shall store used oil filters in above ground containers which are clearly labeled "Used Oil Filters," and which are in good condition (no severe rusting, apparent structural defects or deterioration) with no visible oil leakage. The containers shall be sealed or otherwise protected from weather and stored on an oil-impermeable surface. ( 3-10 Drums)

		GEN/UOP/TFR		Filter  Management		62-710.850(5)(a)		H & PH Ranking		Minor		Case Specific (potential SNC)				All persons storing used oil filters shall store used oil filters in above ground containers which are clearly labeled "Used Oil Filters," and which are in good condition (no severe rusting, apparent structural defects or deterioration) with no visible oil leakage. The containers shall be sealed or otherwise protected from weather and stored on an oil-impermeable surface. ( < 3 Drums)

		GEN/UOP/TFR		Filter Management		62-710.850(5)(a)		ELRA NOV
403.121(5)				SV (Compliance Assistance)				All persons storing used oil filters shall store used oil filters in above ground containers which are clearly labeled "Used Oil Filters," and which are in good condition (no severe rusting, apparent structural defects or deterioration) with no visible oil leakage. The containers shall be sealed or otherwise protected from weather and stored on an oil-impermeable surface.		$500				403.121(5)

		GEN		Filter Management		62-710.850(2)		Minor		Minor		SV (Compliance Assistance)				Each generator of used oil filters whose solid waste is typically disposed of in a landfill shall either register as a used oil filter processor or shall ensure that its filters are transported by a registered used oil filter transporter and processed by a registered used oil filter processor or end user.

		GEN		Filter Management		62-710.850(2)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				Each generator of used oil filters whose solid waste is typically disposed of in a landfill shall either register as a used oil filter processor or shall ensure that its filters are transported by a registered used oil filter transporter and processed by a registered used oil filter processor or end user.		$1,000				403.121(4)(e)

		GEN/UOP/TFR		Emergency Procedures		62-710.850(5)(b)		H & PH Ranking		Major
		Case Specific (potential SNC)				Used Oil Filters. Upon detection of a release of oil from any used oil filter container the facility owner or operator shall:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any subsequent oily waste; and
4. Repair or replace any leaking used oil filter storage containers prior to returning them to service.                    (No cleanup)


		GEN/UOP/TFR		Emergency Procedures		62-710.850(5)(b)		H & PH Ranking		Moderate  
		Case Specific (potential SNC)				Used Oil Filters. Upon detection of a release of oil from any used oil filter container the facility owner or operator shall:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any subsequent oily waste; and
4. Repair or replace any leaking used oil filter storage containers prior to returning them to service.  (Inadequate cleanup)


		GEN/UOP/TFR		Emergency Procedures		62-710.850(5)(b)		H & PH Ranking		Minor  		Case Specific (potential SNC)				Used Oil Filters. Upon detection of a release of oil from any used oil filter container the facility owner or operator shall:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any subsequent oily waste; and
4. Repair or replace any leaking used oil filter storage containers prior to returning them to service.   (Deminmus or leaks)


		GEN/UOP/TFR		Emergency Procedures		62-710.850(5)(b)		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				Used Oil Filters. Upon detection of a release of oil from any used oil filter container the facility owner or operator shall:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any subsequent oily waste; and
4. Repair or replace any leaking used oil filter storage containers prior to returning them to service.
		$1,000				403.121(4)(e)

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Emergency Procedures		279.22(d)/    279.43(c)/       279.45(h)/       279.52/           279.64(g)          62-710.210 (5)  		H & PH Ranking		Major 
		Case Specific (potential SNC)				Oil. (Generator/Transporter/Transfer Facility/ Processor/ Burner)  Upon detection of a release of used oil to the environment that is not subject to the requirements of Part 280, Subpart F of this Chapter and which has occurred after the effective date of the recycled used oil management program in effect in the State in which the release is located, a generator must perform the following cleanup steps:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any other materials; and
4. If necessary, repair or replace any leaking used oil storage containers or tanks prior to returning them to service.
(No cleanup)

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Emergency Procedures		279.22(d)/    279.43(c)/       279.45(h)/       279.52/           279.64(g)          62-710.210 (5)  		H & PH Ranking		Moderate  
		Case Specific (potential SNC)				Oil. (Generator/Transporter/Transfer Facility/ Processor/ Burner)  Upon detection of a release of used oil to the environment that is not subject to the requirements of Part 280, Subpart F of this Chapter and which has occurred after the effective date of the recycled used oil management program in effect in the State in which the release is located, a generator must perform the following cleanup steps:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any other materials; and
4. If necessary, repair or replace any leaking used oil storage containers or tanks prior to returning them to service.
(Inadequate cleanup)

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Emergency Procedures		279.22(d)/    279.43(c)/       279.45(h)/       279.52/           279.64(g)          62-710.210 (5)  		H & PH Ranking		Minor		Case Specific (potential SNC)				Oil. (Generator/Transporter/Transfer Facility/ Processor/ Burner)  Upon detection of a release of used oil to the environment that is not subject to the requirements of Part 280, Subpart F of this Chapter and which has occurred after the effective date of the recycled used oil management program in effect in the State in which the release is located, a generator must perform the following cleanup steps:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any other materials; and
4. If necessary, repair or replace any leaking used oil storage containers or tanks prior to returning them to service.
(Deminmus or leaks)

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Emergency Procedures		279.22(d)/    279.43(c)/       279.45(h)/       279.52/           279.64(g)          62-710.210 (5)  		ELRA NOV
403.121(4)(e)				SV (Compliance Assistance)				Oil. (Generator/Transporter/Transfer Facility/ Processor/ Burner) Upon detection of a release of used oil to the environment that is not subject to the requirements of Part 280, Subpart F of this Chapter and which has occurred after the effective date of the recycled used oil management program in effect in the State in which the release is located, a generator must perform the following cleanup steps:
1. Stop the release;
2. Contain the released oil;
3. Clean up and manage properly the released oil and any other materials; and
4. If necessary, repair or replace any leaking used oil storage containers or tanks prior to returning them to service.
		$1,000				403.121(4)(e)

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Unit Management		62-710.401(6)		H & PH Ranking		Major		Case Specific (potential SNC)				No person may store used oil in above-ground containers unless such containers are clearly labeled with the words "used oil" and are in good condition (no severe rusting, apparent structural defects or deterioration) with no visible oil leakage. If such containers are not stored inside a structure, they must be covered or otherwise protected from the weather. If they are not double-walled tanks, they must be stored on an oil-impermeable surface such as sealed concrete or asphalt, and must have secondary containment.

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Unit Management		62-710.401(6)		ELRA NOV
403.121(4)(b)  or
403.121(5)				SV (Compliance Assistance)				No person may store used oil in above-ground containers unless such containers are clearly labeled with the words "used oil" and are in good condition (no severe rusting, apparent structural defects or deterioration) with no visible oil leakage. If such containers are not stored inside a structure, they must be covered or otherwise protected from the weather. If they are not double-walled tanks, they must be stored on an oil-impermeable surface such as sealed concrete or asphalt, and must have secondary containment.		$500 No Labels                              $4,000  No secondary Containment; Pollution Control				403.121(5) 403.121(4)(b)

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Unit Management		279.22(c)(1)/        279.45(g)(1)/    279.54(f)(1)/    279.64(f)(1)		H & PH Ranking		Major		Case Specific (potential SNC)				(Generator/ Transfer Facility/ Processor/ Burner) Containers and aboveground tanks used to store used oil at generator/transfer/processing and re-refining facilities/burner facilities must be labeled or marked clearly with the words "Used Oil."

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Unit Management		279.22(c)(1)/        279.45(g)(1)/    279.54(f)(1)/    279.64(f)(1)		ELRA NOV
403.121(5)				SV (Compliance Assistance)				(Generator/ Transfer Facility/ Processor/ Burner)  Containers and aboveground tanks used to store used oil at generator/transfer/processing and re-refining facilities/burner facilities must be labeled or marked clearly with the words "Used Oil."		$500				403.121(5) 

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Unit Management		279.22(c)(2)/        279.45(g)(2)/    279.54(f)(2)/    279.64(f)(2)		H & PH Ranking		Major		Case Specific (potential SNC)				(Generator/ Transfer Facility/ Processor/ Burner) Fill pipes used to transfer oil into underground storage tanks at generator/transfer/processing and re-refining facilities/burner facilities must be labeled or marked clearly with the words "Used Oil."

		Generator/Transporter/Transfer Facility/ Processor/ Burner		Unit Management		279.22(c)(2)/        279.45(g)(2)/    279.54(f)(2)/    279.64(f)(2)		ELRA NOV
403.121(5)				SV (Compliance Assistance)				(Generator/ Transfer Facility/ Processor/ Burner) Fill pipes used to transfer oil into underground storage tanks at generator/transfer/processing and re-refining facilities/burner facilities must be labeled or marked clearly with the words "Used Oil."		$500				403.121(5) 

		GEN		Unit Management		279.22(b)/     279.45(c)/      279.54(b)/    279.64(b)		H & PH Ranking		Major		Case Specific (potential SNC)				Containers and aboveground tanks used to store used oil at generator / transfer facilities must be:
(1) In good condition (no severe rusting, apparent structural defects or deterioration); and
(2) Not leaking (no visible leaks)


		GEN		Unit Management		279.22(b)/     279.45(c)/      279.54(b)/    279.64(b)		ELRA NOV
403.121(5)				SV (Compliance Assistance)				Containers and aboveground tanks used to store used oil at generator / transfer facilities must be:
(1) In good condition (no severe rusting, apparent structural defects or deterioration); and
(2) Not leaking (no visible leaks)
		$500				403.121(5)

		UOT/UOP/BF		Unit Management		279.45(b)/  279.54(a)/     279.64(a)		H & PH Ranking		Major		Case Specific (potential SNC)				Owners or operators of used oil transfer / processor or re-refiner / burner facilities may not store used oil in units other than tanks, containers, or units
subject to regulation under parts 264 or 265 of this chapter.

		UOT/UOP/BF		Unit Management		279.45(b)/  279.54(a)/     279.64(a)		ELRA NOV
403.121(4)(b) 				Case Specific (potential SNC)				Owners or operators of used oil transfer / processor or re-refiner / burner facilities may not store used oil in units other than tanks, containers, or units
subject to regulation under parts 264 or 265 of this chapter.		$4,000				403.121(4)(b)

		Marketer		Transport		279.71		H & PH Ranking		Major		Case Specific (potential SNC)				A used oil fuel marketer may initiate a shipment of off-specification used oil only to a used oil burner who:
(a) Has an EPA identification number; and
 
(b) Burns the used oil in an industrial furnace or boiler identified in §279.61(a)


		Marketer		Transport		279.71		ELRA NOV
403.121(4)(b) 				Case Specific (potential SNC)				A used oil fuel marketer may initiate a shipment of off-specification used oil only to a used oil burner who:
(a) Has an EPA identification number; and
 
(b) Burns the used oil in an industrial furnace or boiler identified in §279.61(a)
		$4,000				403.121(4)(b)

		Burner		General		279.61(a)-(b)		H & PH Ranking		Major		Case Specific (potential SNC)				(a) Off-specification used oil fuel may be burned for energy recovery in only the following devices:
(1) Industrial furnaces identified in §260.10 of this chapter;
(2) Boilers, ad defined in §260.10 of this chapter, that are identified as follows;
(i) Industrial boilers
(ii) Utility boilers
(iii) Used oil fired space heaters
(3) Hazardous waste incinerators
(b)(1) With the following exception, used oil burners may not process used oil unless they also comply with the requirements of subpart F of this part. (2) Used oil burners may aggregate off-specification used oil with virgin oil or on-specification used oil for purposes of burning, but may not aggregate for purposes of producing on-specification used oil.


		Burner		General		279.61(a)-(b)		ELRA NOV
403.121(4)(b) 				Case Specific (potential SNC)				(a) Off-specification used oil fuel may be burned for energy recovery in only the following devices:
(1) Industrial furnaces identified in §260.10 of this chapter;
(2) Boilers, ad defined in §260.10 of this chapter, that are identified as follows;
(i) Industrial boilers
(ii) Utility boilers
(iii) Used oil fired space heaters
(3) Hazardous waste incinerators
(b)(1) With the following exception, used oil burners may not process used oil unless they also comply with the requirements of subpart F of this part. (2) Used oil burners may aggregate off-specification used oil with virgin oil or on-specification used oil for purposes of burning, but may not aggregate for purposes of producing on-specification used oil.
		$4,000				403.121(4)(b)

		Burner		General		279.59/           279.67		Use 262.11 Ranking System		Use 262.11 Ranking System		Case Specific (potential SNC)				Owners and operators / burners who generate residues from the storage, processing, or re-refining / burning of used oil must manage the residues as specified in §279.10(e).

		ALL		Rebuttal Presumption		279.44(a)/     279.53(a)/   279.63(a)		H & PH Ranking		Major		Case Specific (potential SNC)				To ensure that used oil is not a hazardous waste under the rebuttable presumption of §279.10(b)(1)(ii), the used oil transporter / processing / re-refining / burner facility must determine whether the total halogen content of used oil being transported or stored at a transfer facility is above or below 1,000 ppm.

		ALL		Rebuttal Presumption 		279.44(a)/     279.53(a)/   279.63(a)		ELRA NOV
403.121(4)(d) 				Case Specific (potential SNC)				To ensure that used oil is not a hazardous waste under the rebuttable presumption of §279.10(b)(1)(ii), the used oil transporter / processing / re-refining / burner facility must determine whether the total halogen content of used oil being transported or stored at a transfer facility is above or below 1,000 ppm. (No testing performed)		$2,000                                     $500				403.121(4)(d) 403.121(4)(f)

		ALL		Rebuttal Presumption 		279.44(a)/     279.53(a)/   279.63(a)		ELRA NOV
403.121(4)(d) 				Case Specific (potential SNC)				To ensure that used oil is not a hazardous waste under the rebuttable presumption of §279.10(b)(1)(ii), the used oil transporter / processing / re-refining / burner facility must determine whether the total halogen content of used oil being transported or stored at a transfer facility is above or below 1,000 ppm. (No documentation of testing)		$2,000                                     $500				403.121(4)(d) 403.121(4)(f)

		ALL		Rebuttal Presumption		62-710.510(1)(g)		H & PH Ranking		Major		Case Specific (potential SNC)				Each registered person shall maintain records on DEP Form 62-710.901(2) or on substantially equivalent forms which contain at least the same information as the Department form. These records shall include the following information: (g) Documentation of halogen screening in accordance with the requirements of Rule 62-710.600, F.A.C.

		ALL		Rebuttal Presumption		62-710.510(1)(g)		ELRA NOV
403.121(4)(f) 				SV (Compliance Assistance)				Each registered person shall maintain records on DEP Form 62-710.901(2) or on substantially equivalent forms which contain at least the same information as the Department form. These records shall include the following information: (g) Documentation of halogen screening in accordance with the requirements of Rule 62-710.600, F.A.C.		$500				403.121(4)(f)

		ALL		General		62-160		H & PH Ranking		Major		Case Specific (potential SNC)		x		Failure to conduct sampling and anaysis for the used oil specification in accordance with Department Quality Assurance Requirements. Oil shipped and burned without analysis by approved method.

		ALL		General		62-160		H & PH Ranking		Moderate		Case Specific (potential SNC)		x		Failure to conduct sampling and anaysis for the used oil specification in accordance with Department Quality Assurance Requirements. Sample record keeping does not allow sample to be tracked to specific waste, or not all parameters analyzed correctly.

		ALL		General		62-160		H & PH Ranking		Minor		Case Specific (potential SNC)		x		Failure to conduct sampling and anaysis for the used oil specification in accordance with Department Quality Assurance Requirements. Non approved lab but followed appropriate procedures, or sampling did not follow SOP's for all loads.

		ALL		General		62-160		ELRA NOV
403.121(4)(d) 				Case Specific (potential SNC)		x		Failure to conduct sampling and anaysis for the used oil specification in accordance with Department Quality Assurance Requirements.		$2,000				403.121(4)(d) 

		* Secondary Violators (SVs) are typically:
1. First time violators, and/or
2. Violators that pose no actual threat or a low threat of exposure to HW or constituents,
3. Should not have a history of recalcitrant or non-compliant conduct.                                                                                                                                                                                                      *Significant Non-Compliers (SNCs):
1. Caused actual or a substantial likelihood of exposure to hazardous waste or hazardous constituents; or
2. A chronic or recalcitrant violator; or
3. Substantially deviates from the terms of a permit, order, agreement or from RCRA statuatory or regulatory requirements. 
4. Has not returned to compliance within 240 days.                                                                                                                                                                                                                         *Default response based on range of individual classifications for non compliance findings which include SVs, Case Specific or SNC classifications.                                          *Case Specific Classification Review with the program office is also needed if more than two SV type potential violations are included in the inspection findings.





























Universal Waste Violation Map

		Facility Type		Focus Area		Mgmt Area		Rule Cite		Harm & Potential for Harm		Extent of Deviation		Classification*		Significantly Detrimental		Review for Economic Benefit		Violation Description		Multiday Penalty Amount		Matrix Penalty Amount		ELRA Penalty Amount		Economic Benefit Calculation Amount		403.121
FS cite

		SQH		Universal Waste		Waste Mgmt		40 CFR 273.11(b)		H & PH Ranking		Major		Case Specific (potential SNC)				X		A small quantity handler of universal waste is: Prohibited from diluting or treating universal waste, except by responding to releases as provided in 40 CFR 273.17; or by managing specific wastes as provided in 40 CFR 273.13

		SQH		Batteries		Waste Mgmt		40 CFR 273.13(a)(1)		H & PH Ranking		Moderate		Case Specific (potential SNC)						A small quantity handler of universal waste must contain any universal waste battery that shows evidence of leakage, spillage, or damage that could cause leakage under reasonably foreseeable conditions in a container. The container must be closed, structurally sound, compatible with the contents of the battery, and must lack evidence of leakage, spillage, or damage that could cause leakage under reasonably foreseeable conditions.

		SQH		Batteries		Waste Mgmt		40 CFR 273.13(a)(2)		H & PH Ranking		Minor		Case Specific (potential SNC)						A small quantity handler of universal waste may conduct the following activities as long as the casing of each individual battery cell is not breached and remains intact and closed (except that cells may be opened to remove electrolyte but must be immediately closed after removal): (i) Sorting batteries by type; (ii) Mixing battery types in one container; (iii) Discharging batteries so as to remove the electric charge; (iv) Regenerating used batteries; (v) Disassembling batteries or battery packs into individual batteries or cells; (vi) Removing batteries from consumer products; or (vii) Removing electrolyte from batteries.

		SQH		Pesticides		Waste Mgmt		40 CFR 273.13(b)		H & PH Ranking		Moderate		Case Specific (potential SNC)						A small quantity handler of universal waste must manage universal waste pesticides in a way that prevents releases of any universal waste or component of a universal waste to the environment. The universal waste pesticides must be contained in one or more of the following: (1) A container that remains closed, structurally sound, compatible with the pesticide, and that lacks evidence of leakage, spillage, or damage that could cause leakage under reasonably foreseeable conditions; or (2) A container that does not meet the requirements of paragraph (b)(1) of this Section, provided that the unacceptable container is overpacked in a container that does meet the requirements of paragraph (b)(1) of this Section; or (3) A tank that meets the requirements of 40 CFR part 265 subpart J, except for 40 CFR 265.197(c), 265.200, and 265.201; or (4) A transport vehicle or vessel that is closed, structurally sound, compatible with the pesticide, and that lacks evidence of leakage, spillage, or damage that could cause leakage under reasonably foreseeable conditions.

		SQH		Lamps or Devices		Waste Mgmt		40 CFR 273.13(c)(3)		Moderate		Moderate		Case Specific (potential SNC)						A small quantity handler of universal waste mercury-containing equipment that does not contain an ampoule may remove the open original housing holding the mercury from universal waste mercury-containing equipment provided the handler: (i) Immediately seals the original housing holding the mercury with an air-tight seal to prevent the release of any mercury to the environment; and (ii) Follows all requirements for removing ampoules and managing removed ampoules under paragraph (c)(2) of this section; 

		SQH		Batteries		Waste Mgmt		40 CFR 273.14(a)		Major > 500 #'s; Moderate > 100 < 500 #'s; Minor < 100 #'s		Minor		Case Specific (potential SNC)						Universal waste batteries (i.e., each battery), or a container in which the batteries are contained, must be labeled or marked clearly with any one of the following phrases: “Universal Waste—Battery(ies),” or “Waste Battery(ies),” or “Used Battery(ies);”

		SQH		Pesticides		Waste Mgmt		40 CFR 273.14(b)		H & PH Ranking		Minor		Case Specific (potential SNC)						A container, (or multiple container package unit), tank, transport vehicle or vessel in which recalled universal waste pesticides as described in 40 CFR 273.3(a)(1) are contained must be labeled or marked clearly with: (1) The label that was on or accompanied the product as sold or distributed; and (2) The words “Universal Waste-Pesticide(s)” or “Waste-Pesticide(s);”

		SQH		Pesticides		Waste Mgmt		40 CFR 273.14(c)		H & PH Ranking		Minor		Case Specific (potential SNC)						A container, tank, or transport vehicle or vessel in which unused pesticide products as described in 40 CFR 273.3(a)(2) are contained must be labeled or marked clearly with: (1)(i) The label that was on the product when purchased, if still legible; (ii) If using the labels described in paragraph (c)(1)(i) of this section is not feasible, the appropriate label as required under the Department of Transportation regulation 49 CFR part 172; (iii) If using the labels described in paragraphs (c)(1) (i) and (ii) of this section is not feasible, another label prescribed or designated by the waste pesticide collection program administered or recognized by a state; and (2) The words “Universal Waste-Pesticide(s)” or “Waste-Pesticide(s).”

		SQH		Universal Waste		Waste Mgmt		40 CFR 273.17(a)		H & PH Ranking		Moderate		Case Specific (potential SNC)		X		X		A small quantity handler of universal waste must immediately contain all releases of universal wastes and other residues from universal wastes.

		SQH		Universal Waste		Waste Mgmt		40 CFR 273.18(e)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		If a small quantity handler of universal waste sends a shipment of universal waste to another handler or to a destination facility and the shipment is rejected by the receiving handler or destination facility, the originating handler must either: (1) Receive the waste back when notified that the shipment has been rejected, or (2) Agree with the receiving handler on a destination facility to which the shipment will be sent.		x

		SQH		Universal Waste		Waste Mgmt		40 CFR 273.18(f)		H & PH Ranking		Major		Case Specific (potential SNC)						A small quantity handler of universal waste may reject a shipment containing universal waste, or a portion of a shipment containing universal waste that he has received from another handler. If a handler rejects a shipment or a portion of a shipment, he must contact the originating handler to notify him of the rejection and to discuss reshipment of the load. The handler must: (1) Send the shipment back to the originating handler, or (2) If agreed to by both the originating and receiving handler, send the shipment to a destination facility.		x

		SQH		Universal Waste		Waste Mgmt		40 CFR 273.18(g)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		If a small quantity handler of universal waste receives a shipment containing hazardous waste that is not a universal waste, the handler must immediately notify the appropriate regional EPA office of the illegal shipment, and provide the name, address, and phone number of the originating shipper. The EPA regional office will provide instructions for managing the hazardous waste.		x

		LQH		Universal Waste		Waste Mgmt		40 CFR 273.31(b)		H & PH Ranking		Major		Case Specific (potential SNC)				X		A large quantity handler of universal waste is: (b) Prohibited from diluting or treating universal waste, except by responding to releases as provided in 40 CFR 273.37; or by managing specific wastes as provided in 40 CFR 273.33.

		LQH		Batteries		Waste Mgmt		40 CFR 273.33(a)(1)		H & PH Ranking		Major		Case Specific (potential SNC)						A large quantity handler of universal waste must contain any universal waste battery that shows evidence of leakage, spillage, or damage that could cause leakage under reasonably foreseeable conditions in a container. The container must be closed, structurally sound, compatible with the contents of the battery, and must lack evidence of leakage, spillage, or damage that could cause leakage under reasonably foreseeable conditions.

		LQH		Batteries		Waste Mgmt		40 CFR 273.33(a)(2)		H & PH Ranking		Minor		Case Specific (potential SNC)						A large quantity handler of universal waste may conduct the following activities as long as the casing of each individual battery cell is not breached and remains intact and closed (except that cells may be opened to remove electrolyte but must be immediately closed after removal): (i) Sorting batteries by type; (ii) Mixing battery types in one container; (iii) Discharging batteries so as to remove the electric charge; (iv) Regenerating used batteries; (v) Disassembling batteries or battery packs into individual batteries or cells; (vi) Removing batteries from consumer products; or (vii) Removing electrolyte from batteries

		LQH		Pesticides		Waste Mgmt		40 CFR 273.33(b)		H & PH Ranking		Major		Case Specific (potential SNC)		X				A large quantity handler of universal waste must manage universal waste pesticides in a way that prevents releases of any universal waste or component of a universal waste to the environment. The universal waste pesticides must be contained in one or more of the following: (1) A container that remains closed, structurally sound, compatible with the pesticide, and that lacks evidence of leakage, spillage, or damage that could cause leakage under reasonably foreseeable conditions; or (2) A container that does not meet the requirements of paragraph (b)(1) of this section, provided that the unacceptable container is overpacked in a container that does meet the requirements of paragraph (b)(1) of this section; or (3) A tank that meets the requirements of 40 CFR part 265 subpart J, except for 40 CFR 265.197(c), 265.200, and 265.201; or (4) A transport vehicle or vessel that is closed, structurally sound, compatible with the pesticide, and that lacks evidence of leakage, spillage, or damage that could cause leakage under reasonably foreseeable conditions.

		LQH		Mercury Device		Waste Mgmt		40 CFR 273.33(c)(3)		H & PH Ranking		Moderate		Case Specific (potential SNC)						A large quantity handler of universal waste mercury-containing equipment that does not contain an ampoule may remove the open original housing holding the mercury from universal waste mercury-containing equipment provided the handler: (i) Immediately seals the original housing holding the mercury with an air-tight seal to prevent the release of any mercury to the environment; and (ii) Follows all requirements for removing ampoules and managing removed ampoules under paragraph (c)(2) of this section;

		LQH		Batteries		Waste Mgmt		40 CFR 273.34(a)		Major > 500 #'s; Moderate > 100 < 500 #'s; Minor < 100 #'s		Minor		Case Specific (potential SNC)						Universal waste batteries (i.e., each battery), or a container or tank in which the batteries are contained, must be labeled or marked clearly with any one of the following phrases: “Universal Waste—Battery(ies),” or “Waste Battery(ies),” or “Used Battery(ies);”

		LQH		Pesticides		Waste Mgmt		40 CFR 273.34(b)		H & PH Ranking		Minor		Case Specific (potential SNC)						A container (or multiple container package unit), tank, transport vehicle or vessel in which recalled universal waste pesticides as described in 40 CFR 273.3(a)(1) are contained must be labeled or marked clearly with: (1) The label that was on or accompanied the product as sold or distributed; and (2) The words “Universal Waste—Pesticide(s)” or “Waste—Pesticide(s);”

		LQH		Pesticides		Waste Mgmt		40 CFR 273.34(c)		H & PH Ranking		Minor		Case Specific (potential SNC)						A container, tank, or transport vehicle or vessel in which unused pesticide products as described in 40 CFR 273.3(a)(2) are contained must be labeled or marked clearly with: (1)(i) The label that was on the product when purchased, if still legible; (ii) If using the labels described in paragraph (c)(1)(i) of this section is not feasible, the appropriate label as required under the Department of Transportation regulation 49 CFR part 172; (iii) If using the labels described in paragraphs (c) (1)(i) and (1)(ii) of this section is not feasible, another label prescribed or designated by the pesticide collection program; and (2) The words “Universal Waste—Pesticide(s)” or “Waste—Pesticide(s).”

		SQH		Universal Waste		Waste Mgmt		40 CFR 273.38(c)		Moderate > 100 lamps or devices; Minor < 100 lamps or devices		Moderate		Case Specific (potential SNC)						If a universal waste being offered for off-site transportation meets the definition of hazardous materials under 49 CFR 171 through 180, a large quantity handler of universal waste must package, label, mark and placard the shipment, and prepare the proper shipping papers in accordance with the applicable Department of Transportation regulations under 49 CFR parts 172 through 180

		LQH		Universal Waste		Waste Mgmt		40 CFR 273.38(d)		H & PH Ranking		Major		Case Specific (potential SNC)		X		X		Prior to sending a shipment of universal waste to another universal waste handler, the originating handler must ensure that the receiving handler agrees to receive the shipment.

		TRA		Universal Waste		Waste Mgmt		40 CFR 273.51(b)		H & PH Ranking		Major		Case Specific (potential SNC)				X		A universal waste transporter is:  (b) Prohibited from diluting or treating universal waste, except by responding to releases as provided in 40 CFR 273.54.

		LQG / SQH / TRA		Mercury Device		Waste Mgmt		62-737.300(1); 40 CFR 273.11(a); 40 CFR 273.31(a); 40 CFR 273.51(a)		Moderate sent to MSW combustor; Minor sent to landfill or other site		Major > 100 lamps or devices; moderate >10<100; minor <10		Case Specific (potential SNC)		X		X		Effective January 1, 1996, any mercury-containing device or device components that contains mercury shall not knowingly be disposed of in landfills or incinerated in any manner prohibited by Section 403.7186, F.S.

		LQG / SQH / TRA		Lamps		Waste Mgmt		62-737.300(2)		Moderate		Major > 100 lamps or devices; moderate >10<100; minor <10		Case Specific (potential SNC)		X		X		Spent mercury-containing lamps or residuals therefrom shall not knowingly be incinerated in any municipal or other incinerator.

		LQH / SQH / TRA		Lamps or Devices		Waste Mgmt		62-737.400(1)(b); 40 CFR 273.18(a); 40 CFR 273.38(a); 40 CFR 273.55(a); 273.18(d)		Moderate sent to MSW combustor; Minor sent to landfill or other site		Major > 100 lamps or devices; moderate >10<100; minor <10		Case Specific (potential SNC)		X		X		Handlers and transporters of spent universal waste lamps or devices shall only ship these lamps or devices to a handler or universal waste lamp or device destination facility.

		TRA		Lamps or Devices		General		62-737.400(2); 40 CFR 273.33(b)(4)		Moderate		Moderate		Case Specific (potential SNC)						A transporter using trucks for the transport of spent universal waste lamps and devices shall only use trucks that are totally enclosed and in good condition. A transporter using trucks or other mode(s) of transportation should also refer to the United States Department of Transportation's requirements contained in 49 CFR Parts 171 through 173.

		LQH / TRA / RD		Lamps, Devices, Redistributors		Notification		62-737.400(3)(a)2		Minor		Moderate		SV (Compliance Assistance)						Before beginning operations and annually thereafter by March 1, a handler or a transporter of spent universal waste lamps or devices, excluding a person specified in paragraph 1. above, and the sponsor of a reverse distribution program shall register by notifying the Department, using DEP Form 62-737.900(1), of its intent to be a handler or transporter or to operate a reverse distribution program, and certifying that it has employee training procedures in place for the proper handling, emergency response, and containment and cleanup of its spent universal waste lamps or devices

		LQH / TRF		Lamps or Devices		Notification		62-737.400(3)(a)3.a		Minor		Minor		SV (Compliance Assistance)						The owner or operator of a large quantity handler facility, or of a transfer facility that stores lamps or devices in areas other than on a lamp or device transport vehicle, and where 2,000 kilograms or more of universal waste lamps or 100 kilograms or more of devices are accumulated at one time shall: Submit a one-time registration fee of one thousand dollars for each separate facility location registration

		LQH / TRF		Lamps or Devices		Records		62-737.400(3)(a)3.b		Moderate		Major		SNC						The owner or operator of a large quantity handler facility, or of a transfer facility that stores lamps or devices in areas other than on a lamp or device transport vehicle, and where 2,000 kilograms or more of universal waste lamps or 100 kilograms or more of devices are accumulated at one time shall: Develop and submit to the Department, along with its registration, an operational plan including a description of its general housekeeping measures, employee training program, methods to prevent breakage or releases, and its methods for responding to releases of universal lamps or devices or their components

		LQH / TRF		Lamps or Devices		Records		62-737.400(3)(a)3.c		Moderate		Major		SNC						The owner or operator of a large quantity handler facility, or of a transfer facility that stores lamps or devices in areas other than on a lamp or device transport vehicle, and where 2,000 kilograms or more of universal waste lamps or 100 kilograms or more of devices are accumulated at one time shall: Submit to the Department, along with its registration, a closure plan including financial assurance as specified in paragraph 62-737.800(4)(g).

		LQH / TRA / TSD		Lamps, Devices, Reverse Distribution		Notification		62-737.400(3)(a)6		Moderate=TRA; Minor=LQH		Major		Case Specific (potential SNC)						A handler or transporter, excluding one exempted from registration under paragraph (3)(a)1. above, shall not begin or continue operations without a current and valid registration issued by the Department.

		LQH		Lamps or Devices		Notification		62-737.400(3)(b)1; 40 CFR 273.32(b)		Moderate		Moderate		Case Specific (potential SNC)						Notification: Before meeting or exceeding an accumulation amount of 5,000 kilograms of lamps or devices, a generator, reverse distribution handler facility, or other handler shall notify the Department per 40 CFR 273.32(b) as adopted by reference under Rule 62.730.185, F.A.C., using EPA Form 8700-12 and receive a DEP/EPA ID number

		SQH		Universal Waste		Notification		62-737.400(3)(b)2; 40 CFR 273.32(a)(1); 40 CFR 273.32(b)		Moderate		Moderate		Case Specific (potential SNC)						Notification: A small quantity handler of lamps or devices that also accumulates other universal wastes adopted under Rule 62-730.185, F.A.C., shall also make this notification before meeting or exceeding a combined universal waste amount of 5,000 kilograms

		SQH		Lamps or Devices		Records		62-737.400(4); 40 CFR 273.16; 40 CFR 273.36		Moderate=LQH; Minor=SQH		Moderate=no training; minor=incomplete		Case Specific (potential SNC)						A small quantity or a large quantity handler of lamps or devices, per 40 CFR 273.16 or 273.36 respectively, as adopted by reference under Rule 62-730.185, F.A.C., and a transporter shall ensure that all its employees, involved with the management of universal waste lamps or devices, are trained in the proper handling (e.g., packaging and preventing breakage) and emergency cleanup and containment procedures applicable to its handling or transport of spent universal waste lamps or devices. These emergency procedures will be kept on each one of the transporter's vehicles and at the business location of the handler or transporter, and shall be made available for inspection upon request by the Department.

		LQG / SQH / TRA		Lamps		Waste Mgmt		62-737.400(5)(a); 40 CFR 273.13(c)(1); 40 CFR 273.13(d)(1); 40 CFR 273.33(c)(1); 40 CFR 273.33(d)(1)		Moderate=release; Minor=No release		Major > 100 lamps or devices; moderate >10<100; minor <10		Case Specific (potential SNC)						Fragile universal waste devices, universal waste lamps crushed per paragraph (6)(b) below, and lamps or devices showing evidence of leakage, spillage, or damage that could cause leakage, shall be placed in closed containers that are structurally sound; compatible with the universal waste lamp or device; and that lack evidence of leakage, spillage or damage that could allow leakage

		LQG / SQH / TRA		Lamps or Devices		Waste Mgmt		62-737.400(5)(b); 40 CFR 273.14(e); 40 CFR 273.34(e); 40 CFR 273.34(d)(1); 40 CFR 273.34(d)(2); 40 CFR 273.14(d)(1); 40 CFR 273.14(d)(2)		Minor		Major > 100 lamps or devices; moderate >10<100; minor <10		Case Specific (potential SNC)						Universal waste lamps, devices or the containers in which they are stored shall be labeled or marked clearly as follows: 1. For universal waste lamps, the words "Spent Mercury-Containing Lamps for Recycling", "Universal Waste Mercury Lamps", "Waste Mercury Lamps" or "Used Mercury Lamps"; except for those crushed per paragraph (6)(b) below which shall be labeled "Crushed Mercury Lamps"

		LQG / SQH / TRA		Lamps or Devices		Waste Mgmt		62-737.400(5); 40 CFR 273.33(d)(2); 40 CFR 273.37(a); 40 CFR 273.54(a); 40 CFR 273.13(d)(2); 40 CFR 273.17(a)		Moderate=release; Minor=No release		Major > 100 lamps or devices; moderate >10<100; minor <10		Case Specific (potential SNC)						Handlers and transporters shall manage universal waste lamps and devices in a way that prevents breakage, releases of their components to the environment, and their exposure to moisture. In the event of a release, the handler or transporter must determine whether the cleanup residues (e.g., cleanup equipment and contaminated soils) resulting from the release are hazardous waste, and if so, must manage them in accordance with Chapter 62-730, F.A.C. The following management standards shall be observed in addition to the applicable requirements adopted under Rule 62-730.185, F.A.C., and the U.S. Department of Transportation 49 CFR Parts 171 through 180, hazardous material regulations

		LQG / SQH		Lamps or Devices		Waste Mgmt		62-737.400(6)(a); 40 CFR 273.13(c)(2); 40 CFR 273.33(c)(2)		Moderate=release; Minor=No release		Major > 100 lamps or devices; moderate >10<100; minor <10		Case Specific (potential SNC)						A handler of universal waste devices or lamps may remove mercury-containing ampoules from these devices or lamps provided the handler complies with the thermostat ampoule removal requirements under 40 CFR 273.13(c) or 273.33(c).

		LQG / SQH		Lamps		Waste Mgmt		62-737.400(6)(b)		Moderate=release; Minor=No release		Moderate		Case Specific (potential SNC)				X		A generator of universal waste lamps may use crushing equipment on-site to reduce the volume of the stored lamps provided that: this is done in a final accumulation container; the lamps are crushed in a controlled manner that prevents the release of mercury vapor or other contaminants; the crushing operations and maintenance of the unit are performed in accordance with written procedures developed by the manufacturer of the equipment including specific instructions for the frequency of filter changes; and the employees using this equipment are thoroughly familiar with these written procedures and emergency procedures should equipment malfunction occur.

		LQG / SQH / TRA		Lamps or Devices		Waste Mgmt		62-737.400(7); 40 CFR 273.15(c); 40 CFR 273.35(c); 40 CFR 273.35(a); 40 CFR 273.15(a); 273.53(a)		Moderate=LQH/TRA; Minor=SQH		Moderate		Case Specific (potential SNC)						A handler or transfer facility, excluding a generator, shall store its universal waste lamps or devices indoors, and shall not store more than the amount specified in its registration or closure plan. A handler shall not store for more than one year, or a transfer facility for more than ten days, universal waste lamps or devices from the date of generation or from when they were first received, respectively. Handlers and transfer facilities shall be able to demonstrate the length of lamp or device storage as specified in 40 CFR 273.15 or 273.35 as adopted by reference under Rule 62-730.185, F.A.C.

		LQH		Lamps or Devices		Records		62-737.400(8); 40 CFR 273.39(a); 40 CFR 273.39(b); 40 CFR 273.39(c)		Minor		Moderate		SV (Compliance Assistance)						A handler of lamps or devices accumulating 5,000 kilograms or more of lamps or devices, or 5,000 kilograms or more of lamps or devices and other universal wastes adopted under Rule 62-730.185, F.A.C., shall track receipts and shipments of these lamps or devices in accordance with 40 CFR 273.39 as adopted by reference under Rule 62-730.185, F.A.C.

		RD		Reverse Distribution		Records		62-737.710(1)		Minor		Moderate		SV (Compliance Assistance)						A person sponsoring a reverse distribution program shall comply with the applicable provisions of this chapter, including subparagraph 62-737.400(3)(a)2., and annually submit to the Department by March 1 a description of the program including, at a minimum, an operational plan containing general housekeeping measures; the content of its employee training program; methods to prevent breakage or releases, and methods for responding to releases of universal waste lamps, devices or their components that will be employed at each of its participating lamp or device handler facilities; the amounts of lamps or devices to be stored; and the names and addresses of any participating: (a) Handlers, excluding generators; (b) Transporters shipping from handlers, excluding generators, to other handlers, mercury recovery or mercury reclamation facilities or other lamp or device destination facilities; and (c) In-state or out-of-state lamp or device destination facilities such as mercury recovery and mercury reclamation facilities.

		TRA / TRF		Lamps, Devices, Reverse Distribution		Notification		62-737.710(2)		Minor		Minor		SV (Compliance Assistance)		X				New transporters, handlers or lamp or device destination facilities may be added at any time during the year, but the Department shall be notified of any changes at least annually.

		TSD		Lamps or Devices		Notification		62-737.800(1)		Major		Major		SNC		X		X		A person wanting to construct or operate a mercury recovery or mercury reclamation facility shall submit an application to the Department to obtain a permit and shall meet the requirements for the applicable operation prior to commencing any construction activities or conducting any operations contained in this chapter.

		TSD		Lamps or Devices		Notification		62-737.800(10)		Minor		Moderate		SV (Compliance Assistance)		X		X		Per Rule 62-730.290, F.A.C., owners and operators shall, using DEP Form 62-737.900(2), notify the Department prior to any modifications to the operations or equipment which do not conform to the approved permit. Fees for such modifications shall be 10 percent of the fees specified in subparagraph 62-4.050(4)(k)17., F.A.C., except for modifications specified under subparagraph 62-4.050(4)(k)17.a., F.A.C., in which case the modification fee shall be the same as the permit application fee specified in Subsection 62-737.800(3).

		TSD		Lamps or Devices		Records		62-737.800(11)		Major		Major=no record; Moderate=Incomplete		SNC		X				Owners and operators shall keep and maintain copies of shipping documents, including shipping papers and logs detailing shipments received from transporters, hazardous waste manifests and any documents disclosing shipping discrepancies. Such records shall be kept at the facility location for a period of three years from the dates of receipt or shipment, shall be made available to the Department upon request, and shall include the following information: (a) The dates, amounts, and generators of material received for storage or processing; (b) The dates, amounts and destinations of materials shipped off-site for further processing or disposal; and (c) Any other information that indicates the ultimate disposition of the stored or processed materials.

		TSD		Lamps or Devices		Records		62-737.800(12)		Minor		Minor		SV (Compliance Assistance)						Owners and operators shall submit annual reports to the Department on DEP Form 62-737.900(3) by March 1 of each year, with the first report due March 1, 1996, for activities performed in the previous calendar year, that shall include the following information: (a) Total types and amounts of materials received by the facility for storage or processing; (b) Amounts, by destination, of materials shipped off-site for processing, recycling or disposal; and (c) Total amounts and descriptions of any unprocessed and processed materials stored at the facility at the beginning and end of the reporting period.

		TSD		Lamps or Devices		Records		62-737.800(13)		Major		Major		SNC		X		X		The owner or operator shall establish and maintain general liability and pollution liability insurance in amounts adequate to provide coverage for liability potentially incurred in the operation of the facility. For purposes of this rule, insurance coverage in the amount of one million dollars of annual aggregate coverage for general liability and one million dollars of annual aggregate coverage for pollution liability shall be deemed adequate. Each insurance policy must be issued by an insurer licensed to transact the business of insurance or eligible to provide insurance as an excess or surplus lines insurer in the State of Florida. Proof of such insurance shall be provided to the Department at least 60 days prior to initial receipt of universal waste lamps or devices and then annually thereafter. The insurance must be effective before this initial receipt of universal waste lamps or devices. Such proof shall consist of a signed duplicate original certificate of insurance with the Secretary of the Department listed as the certificate holder. If requested by the Department, the insured must provide a signed duplicate original of the insurance policy.

		TSD		Lamps or Devices		Records		62-737.800(14)		Moderate		Moderate		Case Specific (potential SNC)		X				Within two weeks of any emergency event, the operator of the facility shall submit to the Department a written report on the emergency that shall include a description of the origin or cause of the emergency, the actions taken to deal with the emergency, the results of those actions taken, and an analysis of the success or failure of the actions. Emergency events include potential hazards to human health and the environment caused by any unplanned sudden or non-sudden release of hazardous waste or hazardous waste constituents to the air, soil, or surface or ground water as a result of fire, explosion, natural disaster, equipment failure, or some other occurrence.

		TSD		Lamps or Devices		Records		62-737.800(2)		Major		Major		SNC						Information in the application shall be of sufficient detail to show how the facility will be constructed, operated, and closed, and how it will be monitored and maintained during operations and closure in order to comply with the requirements of this chapter. All engineering plans, reports and information supporting the application shall be compiled or supervised, and signed and sealed, by a professional engineer registered in Florida.

		TSD		Lamps or Devices		Records		62-737.800(7)(a)		Major		Major		SNC		X		X		All owners and operators of mercury recovery and mercury reclamation facilities shall: (a) Have established markets for the utilization of reclaimed materials and be able to identify these markets to the Department

		TSD		Lamps or Devices		Waste Mgmt		62-737.800(7)(b)		Moderate=release; Minor=No release		Moderate		Case Specific (potential SNC)				X		All owners and operators of mercury recovery and mercury reclamation facilities shall: (b) Only introduce into the processing equipment lamps or devices for which the equipment was specifically designed to process, and operate and maintain processing equipment consistent with the equipment manufacturer's specifications

		TSD		Lamps or Devices		Waste Mgmt		62-737.800(7)(c)		Minor		Major		Case Specific (potential SNC)						All owners and operators of mercury recovery and mercury reclamation facilities shall: (c) Inspect their facilities for malfunctions and deterioration, for operator errors, and discharges which may cause, or lead to a release of hazardous materials into the environment or which might lead to a threat to human health

		TSD		Lamps or Devices		Records		62-737.800(7)(d)		Minor		Major=No Inspection; Minor=Inspected but no record kept		Case Specific (potential SNC)						All owners and operators of mercury recovery and mercury reclamation facilities shall: (d) Keep records of inspections (logs) which shall include the date and time of the inspection, the name of the inspector, a notation of observations made, and the date and nature of any repairs made or other remedial actions taken. The logs or records must be kept for a minimum of three years from the date of the inspection.

		TSD		Lamps or Devices		Waste Mgmt		62-737.800(8)		Moderate 		Major		SNC		X		X		Owners and operators shall install, operate, monitor and maintain air pollution control equipment as to reduce the mercury emissions from the processing equipment, processing operations and in the processing area in accordance with the Department's air permitting requirements as specified in Rule 62-210.300, F.A.C.

		TSD		Lamps or Devices		Waste Mgmt		62-737.800(9)		Moderate		Major		SNC						Owners and operators shall store processed and unprocessed materials in closed containers; and for broken or damaged unprocessed lamps and devices, and residuals, store these in closed, covered and sealed containers or in enclosed areas of the facility conforming to paragraph 62-296.417(1), F.A.C., to prevent mercury emissions. They shall store unprocessed materials, ampoules, phosphor powder and other mercury-containing residuals indoors to prevent breakage of lamps or devices prior to further processing and to prevent a release of hazardous materials to the environment. Separated glass and metal that is stored outdoors shall be stored in covered, watertight containers or in a manner that otherwise prevents contact with water and prevents the release of hazardous materials into the environment, located within portions of the facility with controlled access limited to authorized persons only, and stored in compliance with any applicable hazardous waste storage requirements adopted under Chapter 62-730, F.A.C. Universal waste lamps and devices, and other wastes that mercury reclamation facilities are permitted to receive, may not be stored longer than one year from when they were first received.

		* Secondary Violators (SVs) are typically:
1. First time violators, and/or
2. Violators that pose no actual threat or a low threat of exposure to HW or constituents,
3. Should not have a history of recalcitrant or non-compliant conduct.                                                                                                                                                                                                      *Significant Non-Compliers (SNCs):
1. Caused actual or a substantial likelihood of exposure to hazardous waste or hazardous constituents; or
2. A chronic or recalcitrant violator; or
3. Substantially deviates from the terms of a permit, order, agreement or from RCRA statuatory or regulatory requirements. 
4. Has not returned to compliance within 240 days.                                                                                                                                                                                                                          *Default response based on range of individual classifications for non compliance findings which include SVs, Case Specific or SNC classifications.                                                                                                                             *Case Specific Classification Review with the program office is also needed if more than two SV type potential violations are included in the inspection findings.



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Universal Waste Penalty Guidelines	&P of &N


May 2008		




Drycleaner

		Facility Type		Focus Area		Rule Cite		Harm & Potential for Harm		Extent of Deviation		Classification*		ELRA Penalty		Violation Description

		Drycleaner		Containment		376.3078(9)(a) 		ELRA 403.121(4)(b)				Case Specific (potential SNC)		$4,000		Failure to install maintain or use secondary containment around each machine, tank system (including ancillary piping etc.) or items of equipment in which drycleaning solvents are used and around any area in which solvents or waste-containing solvents are stored.

		Drycleaner		Containment		376.3078(9)(a) 		ELRA 403.121(3)(g)				Case Specific (potential SNC)		$5,000		For storage tank system and petroleum contamination violations, the department shall assess a penalty of $5,000 for failure to empty a damaged storage system as necessary to ensure that a release does not occur until repairs to the storage system are completed; when a release has occurred from that storage tank system; for failure to timely recover free product; or for failure to conduct remediation or monitoring activities until a no-further-action or site-rehabilitation completion order has been issued.

		Drycleaner		Containment		376.3078(9)(a) 		ELRA  403.121(5)				SV (compliance assistance)		$500		Failure to seal or otherwise render impervious floor surfaces upon which any drycleaning solvents may leak, spill, or otherwise be released. 

		Drycleaner		Equipment 		376.3078(9)(a) 		ELRA  403.121(4)(b)				Case Specific (potential SNC)		$4,000		For failure to install, maintain, or use a required pollution control system or device.

		Drycleaner		Registration		376.3078(9)(a) 		ELRA  403.121(4)(f)				SV (compliance assistance)		$500		For failure to register with the Department after 30 days of the start of operations

		Drycleaner		Other		376.3078(9)(a) 		ELRA  403.121(5)				SV (compliance assistance)		$500		 For failure to comply with any other departmental regulatory statute or rule requirement not otherwise identified in this section, the department may assess a penalty of $500.

		Drycleaner		Reporting		376.3078(9)(c)		ELRA  403.121(4)(f)				SV (compliance assistance)		$500		Failure to properly report a release or spill of any drycleaning solvent totaling more than one quart.  

		Drycleaner		Release		376.3078(9)(c)		ELRA  403.121(3)(g)				Case Specific (potential SNC)		$5,000		For storage tank system and petroleum contamination violations, the department shall assess a penalty of $5,000 … when a release has occurred from that storage tank system; for failure to timely recover free product; or for failure to conduct remediation or monitoring activities until a no-further-action or site-rehabilitation completion order has been issued.



		* Secondary Violators (SVs) are typically:
1. First time violators, and/or
2. Violators that pose no actual threat or a low threat of exposure to HW or constituents,
3. Should not have a history of recalcitrant or non-compliant conduct.                                                                                                                                                                                                      *Significant Non-Compliers (SNCs):
1. Caused actual or a substantial likelihood of exposure to hazardous waste or hazardous constituents; or
2. A chronic or recalcitrant violator; or
3. Substantially deviates from the terms of a permit, order, agreement or from RCRA statuatory or regulatory requirements. 
4. Has not returned to compliance within 240 days.                                                                                                                                                                                                                         *Default response based on range of individual classifications for non compliance findings which include SVs, Case Specific or SNC classifications.                                                                                                                                                                *Case Specific Classification Review with the program office is also needed if more than two SV type potential violations are included in the inspection findings.
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State of Florida DEP 923

Department of Environmental Protection Eﬁjﬁ/
Administrative Directive

Approved by the Secretary

SETTLEMENT GUIDELINES FOR CIVIL AND ADMINISTRATIVE PENALTIES

1. Purpose

These guidelines are provided solely for the use of Department staff in
determining what position the agency should take in settlement negotiations
concerning civil and administrative penalties. They are intended to provide a
rational, falr and consistent method for determining whether the Department
should seek a civil penalty in an enforcement action and the appropriate amount
of civil and administrative penalties the Department should seek from responsible
parties in settling enforcement actions when imposition of a civil penalty is
appropriate. These guidelines are not a rule and may not be cited as legal
authority for any agency action. These guidelines are not applicable for assessing
damages to natural resources. In an appropriate case, monetary relief for actual
damages caused to the State's natural resources can be sought in addition to
civil or administrative penalties. These guidelines will be periodically reviewed to
determine their effectiveness, and whether refinements are needed.

2. Authority

With the enactment of the Environmental Litigation Reform Act (ELRA), the
Department has administrative penalty authority for most regulatory programs.
The Department now has the authority to impose up to a total of $10,000 in civil
penalties in one administrative action for most regulatory violations as provided
in ELRA. This authority is codified at Section 403.121, Florida Statutes.

Independent of ELRA, the Department has statutory authority to assess
administrative penalties in Beaches and Coastal Systems cases for up to $10,000
per day, Section 161.054(1), Florida Statutes, and in State Lands cases for up to
$10,000 per day, Section 253.04(2), Florida Statutes. ELRA does not modify or
add to that existing authority. Penalty guidelines for these programs have been
adopted by rule.

The Department also has the authority in a judicial proceeding to ask a court to
assess penalties of up to $10,000 per day per violation, Sections 403.141,
376.302, and 373.129(5) Florida Statutes; up to $25,000 per day per violation
for hazardous substance violations, Section 403.726, Florida Statutes; up to
$50,000 per day per violation for hazardous waste violations, Section 403.727,
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Florida Statutes; up to $5,000 per day per violation for violations of the Safe
Drinking Water Act, Section 403.860, Florida Statutes; and up to $5,000 per day
per violation for violations involving phosphate mines in Section 378.211(2),(4),
Florida Statutes.

Introduction

This Department is directed by the Legislature to protect and enhance Florida’s
water, air, and lands, to protect human health, safety and welfare from adverse
environmental conditions, and to manage the state’s natural resources. To
accomplish these goals, the Legislature has passed laws réstricting or prohibiting
activities that may cause pollution, harm the resources of the state, or threaten
human health or safety. It has also given the Department the authority to adopt
environmental standards, to require that persons engaging in certain activities
obtain permits or other authorizations before those activities are undertaken, and
to take appropriate actions to ensure that all persons comply with the statutory,
rule, and permit requirements.

The Department has multiple ways to encourage compliance with the law, and to
address non-compliance. Effective education of the public and regulated persons
may prevent non-compliance from occurring in many instances. Such education
may be in the form of training or outreach efforts. If a violation occurs, the
Department may often obtain a return to compliance by informal means. In such
cases, education may still be the appropriate remedy, and the Department may
establish an environmental education course for such persons. Assisting with a
prompt return to compliance without formal enforcement is the preferred means
to correct a violation committed by a person who did not know that the person’s
actions were contrary to law, or whose actions were inadvertent , if the violation
caused no more than “*minor harm” as identified in the Program’s Penalty
Guidelines. An inadvertent violation is one that occurs despite the good faith
efforts of the responsible party to comply with the applicable requirements.

Once a decision has been made that formal enforcement is appropriate,
Department staff must then decide whether a civil penalty is appropriate. Even
when formal enforcement is necessary, these guidelines do not require
imposition of a civil penalty in every enforcement action. The Department staff
involved in pursuing enforcement, with appropriate supervisory review, should
use their sound judgment, along with any program specific guidance that is
consistent with this policy, to decide when a penaity should be sought. In
exercising this judgment, the user should remember that the imposition of
penalties is an enforcement tool that is intended to insure immediate and
continued compliance by the subject of the action and by others who may face a
similar situation in the future. Thus, penalties should be considered in those
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cases in which it is determined that penalties are needed to ensure that the
responsible party and others similarly situated will be deterred from future non-
compliance.

For example, a person — perhaps a homeowner or a person new to a business
venture--may have committed a violation out of sheer ignorance. The person
may acknowledge the mistake and be willing to correct any problems created by
the violation. For this first time violator, the staff may reasonably believe that the
violation was inadvertent or occurred because the responsible party was not
aware of or did not understand the requirement, and that a civil penalty would
not provide a deterrent effect under the circumstances. In general, such cases
may be appropriate for education. However, because of the nature of the
corrective actions, the Department staff may decide that a consent order would
be most appropriate to ensure that the corrective actions are completed or to
provide needed authorization to conduct the corrective actions. In such cases,
the staff should ensure that impacts on the environment are corrected, while
also minimizing the impact of the consent order on the responsible party. Under
these circumstances, devices such as conservation easements, institutional
controls, etc., should only be required if necessary to achieve the restoration
goal. On the other hand, a penalty may be entirely appropriate for a first time
violator who knew or had reason to know that the actions were illegal, who
refuses to correct the problem that the person created by those illegal actions, or
whose violation resulted in harm to the public health or the environment. A
penalty should normally be sought against a person with a pattern of non-
compliance.

Once you have made a determination that a civil penalty is appropriate, these
guidelines should be used in settling both administrative and judicial enforcement
actions brought against the persons violating Department statutes or rules.
Although ELRA, enacted in the 2001 legislative session, sets specific penalty
amounts for certain violations covered under the Act when those violations are
pursued with a Notice of Violation, these guidelines provide: (1) direction about
the application of the ELRA penalty schedule to the penalty calculation and
negotiation process, (2) direction for programs not covered under ELRA, and (3)
direction on cases that invoive penalties calculated under ELRA that exceed
$10,000.

When formal enforcement is necessary, staff shouid attempt to negotiate a
consent order to resolve all issues, including civil penalties, whenever possible
and appropriate, before issuing a notice of violation or filing a judicial complaint.
No such notice of violation or complaint should refer to these guidelines. If a
settlement cannot be reached and recovering penalties is appropriate, the
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Department must issue a notice of violation in all cases that are covered under
ELRA that involve only penalties, and that involve penalties in an amount that is
$10,000 or less as calculated under ELRA.

In determining whether the Department should settle a case, file a notice of
violation, or go to court for a judicial assessment of penalties, the Department
will not only look at the statutory authorizations and requirements, but also at
the following: does formal enforcement result in the elimination of any economic
benefit gained by the violator as a result of the violation; and beyond that, does
formal enforcement provide enough of a financial disincentive to discourage
future violations not only by the violator but by others contemplating similar
activities? At the same time, this policy should not be used to try to obtain more
without litigation than could be obtained as civil penalties in an administrative or
a judicial action. It must also be recognized that in some cases the benefits to
the Department and public are not worth the costs and effort necessary to
recover a penalty. In carrying out the mission of the agency, the District and
Division Directors are authorized to deviate from these guidelines consistent with
state law. However, penalties which are increased for the reasons cited below
are subject to Secretarial approval.

Applicability to Program Areas

This policy is designed to apply to all program areas except those overseen by
the Board of Trustees, unless otherwise preempted by an interagency agreement
or other obligation of the Department. The Department currently has guidance
and interagency agreements with the EPA, which are updated from time-to-time.
Although such guidance and agreements represent a basis for establishing
consistency, they are to not be used as mandates, but rather guidelines, applied
on a case-by-case basis.

Most of the Department's programs have developed program specific guidelines
for characterizing violations routinely found in their program areas. The program
specific guidelines do not provide guidelines for every possible violation that may
be discovered. The program specific guidelines are intended to be used in
conjunction with these Settlement Guidelines when calculating the appropriate
penalties to be sought in cases involving penalties exceeding $10,000 or in cases
involving programs not covered under ELRA. There may be some cases that
involve unusual circumstances that have not been factored into the program
specific guidelines. The program area should be consulted in these cases so as to
enhance state-wide consistency.
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Penalty Calculation

The initial step in calculating any penalty is to determine whether the program
under which the penalty is being assessed is covered by ELRA, and whether the
penalty using ELRA exceeds $10,000. The RCRA, UIC, Asbestos, and Beaches
and Coastal Systems programs are not specifically covered by ELRA.

A. If the program is not covered by ELRA:

The penalty should be calculated using: (a) the program specific guidelines to
determine how the violation should be characterized; and (b) the guidance below
in Sections 6, 7, and 8 to determine the total penalty amount.

B. If the program is covered by ELRA and the penalty does not
exceed $10,000:

1. The civil penalty calculation should start with the application of the
specific penalty schedule in ELRA. If the total amount of penalties calculated for
all violations using the ELRA penalty schedule is $10,000 or less, those
calculations should be used as a basis for settlement discussions.

2. Once the baseline penalty has been established, a decision must be
made as to whether there are any mitigating circumstances involved in the
particular case that would warrant downward or upward adjustments of the
baseline penalty.

3. Downward adjustments could be made for good faith efforts to
comply before or after the discovery of the violation, or for violations caused by
circumstances beyond the control of the responsible party which could not have
been prevented by due diligence. A downward adjustment could also be made if
it is determined, after review of the responsible party’s financial information, that
the responsible party is unable to pay the baseline penalty.

4, Upward adjustments to the baseline penalty could be made based
upon a history of non-compliance as provided in ELRA or for economic benefit
gained from the violation. If the upward adjustments together with the ELRA
schedule baseline penalty exceeds a total of $10,000, the penalty must be
capped at $10,000, if the Department is going to pursue the penalty under ELRA.

C. If the calculated penalty using the specific penalty schedule in ELRA
exceeds $10,000:
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The penalty should be calculated using: (2) the program specific guidelines to
determine how the violation should be characterized; and (b) the guidance below
in Sections 6, 7, and 8 to determine the total penalty amount unless a decision is
made by the District Director to cap the recovery of penalties at $10,000 for the
particular case. There may be cases in which the calculated penaity marginally
exceeds $10,000 and would not warrant a state court action, if not settled.

As a practical matter, those cases should either be settled at $10,000 or pursued
administratively for the maximum allowed under the ELRA. In all cases where a
proposed penalty is to exceed $10,000, a peer review by the Division should be
conducted and the proposed penalty must gain Deputy Secretary approval.
Proposed penalties established at a value of $50,000 or more must gain approval
by the Secretary.

Penalty Matrix
The penalty matrix in Attachments I, II, III, and IV have two factors:

a. actual (or in some cases potential) environmental harm; and
b. extent of deviation from a statutory or regulatory requirement.

Subsection a. addresses the actual or potential harm to human health or the
environment that may occur as a result of the violation. Generally, penalties that
are assessed predominantly for potential harm (where little or no actual harm is
done, nor willful intent to violate existed) should not exceed $10,000. There are
three levels of harm within this axis of the matrix:

1. MAIOR: violations that actually result in pollution in a manner that
represents a substantial threat to human health or the environment;

2. MODERATE: violations that actually or are reasonably expected to result in
pollution in @ manner that represents a significant threat to human health
or the environment;

3. MINOR: violations that actuaily or are reasonably expected to result in a
minimal threat to human health or the environment.

An example of a major violation is a discharge or emission of a pollutant
to the air or a water body in a manner which exceeds air or water quality
standards by an order of magnitude amount and over a substantial period
of time, or where the environment is measurably and substantially
affected by the discharge or emission.
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Subsection b. addresses the degree to which the violation deviates from
Department statutes and rules and thereby upsets the orderly and
consistent application of the law. The three levels are classified as
follows:

1. MAJOR: the violator deviates from the requirements of the law by
a significant extent (e.g. an order of magnitude or more) or the
violation was willful and intentional.

2. MODERATE: the violator deviates from the legal requirements of
the law significantly but for a short period of time and/or most of
the requirements are implemented as intended.

3. MINOR: the violator deviates somewhat from the requirements of
the law but most of the requirements are met.

Each box in the penalty matrices contains a range of penalty amounts. If it is
determined that the violations were knowing, deliberate or chronic violations,
penalties should be calculated by using the top of the applicable ranges.

Multiple and Multi-Day Penalties

Violations usually occur in multiples, over extended periods of time. While the
policy must be designed to encourage a prompt return to compliance, assessing
the full matrix penaity amount for each day of a violation for those cases outside
the scope of ELRA could resuit in an astronomical amount being sought. On the
other hand, such a calculation might be useful in setting outside limits if a large
economic benefit has been received from the violation. In order to recognize
ongoing and multiple violations without unrealistic results, the following applies:

Other than cases where willfu! or intentional violations have occurred, muitiple
penalties should not be calculated where a single activity, cause or omission
resulted in the exceedances. For example, an accidental water or air release
could result in several constituent violations, yet penalties should not be
calcuiated for each individual constituent.

Multi-day penalties may be pursued where daily advantage is being gained by
the violator for an ongoing violation; or, where the violation is causing daily
adverse impacts to the environment and the violator knew or should have
known of the violation after the first day it occurred and either failed to take
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action to mitigate or eliminate the violation or took action that resulted in the
violation continuing. On the other hand, deference should be given to those rare
cases involving regulated entities, whereby the sole alternative to a violation
would result in the loss of essential services (e.g. water or electricity) to Florida
citizens. Multi-day penalties should be computed by multiplying the appropriate
daily penalty calculated or a part thereof by the number of days of
noncompliance. Where the impact of the ongoing violation is not significantly
detrimental to the environment, a penalty amount that is lower than the matrix
amount should be calculated for the violations that occur after the first day. For
violations that are significantly detrimental to the environment, a penalty amount
at the matrix amount should be calculated for the violations that occur after the
first day, up to 30 days of non-compliance. For violations that occur for more
than 30 days, judgment should be exercised to determine the appropriate
penalty amount to be sought for each additional day of non-compliance that
occurs over 30 days. For muiti-day hazardous waste violations, staff should
consider the guidance provided in EPA’s most current RCRA Civil Penalty Policy.
Multi-day penalties are also useful when a facility agrees to come into
compliance by a specific date. In that case stipulated daily penalties could be
required for missing the agreed upon compliance date. Or the overall penalty
could be lowered based upon the number of days the violator comes into
compliance prior to the compliance date.

An alternative to multiplying the total daily penalty by the number of days of
noncompliance for non-ELRA cases that are not significantly detrimental to the
environment would be to use one or more of the adjustment factor amounts
chosen multiplied by the number of days the adjustment factor is appropriate.
For example, assume a total one day penalty of $8,000 was arrived at by adding
$6,000 derived from the matrix, $1,000 for lack of good faith before the
Department discovered the violation, and $1,000 for lack of good faith after the
Department informed the responsible party of the violation, but you feel the
penality is too low considering the nature of the violation. A multi-day penalty
could be calculated, for example, by adding to the total one day penalty ($6,000)
a multiple of $1,000 times the number of days the violation occurred prior to
being discovered by the Department and the violator acted with lack of good
faith, and/or by multiplying $1,000 times the number of days the violation
occurred after the Department informed the responsible party of the violation
and the violator acted with lack of good faith.

If the above described example involved a violation that took place over a twenty
day period with the violator acting with lack of good faith for five days prior to
the Department discovering the violation, and the violator acting with lack of
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good faith for ten days after being informed of the violation by the Department,
the total penalty could be calcuiated as follows:

a. One day penalty - $6,000 (without adjustments), plus

b. A multi-day penalty using the adjustment factor amount for
lack of good faith prior to the Department discovering the
violation times the number of days lack of good faith was
demonstrated by the violator - $1,000 x 5 = $5,000, plus

C. A multi-day penalty using the adjustment factor amount for
lack of good faith after the violator was informed of the
violation by the Department times the number of days lack of
good faith was demonstrated by the violator - $1,000 x 10 -
$10,000.

d. Total penalty proposed for settlement: $6,000 + $5,000 +
$10,000 = $21,000.

It is important in using daily penalties of this type that the amount be sufficient
to discourage the violator from continuing a violation by making it more
expensive to pay the daily penalty than to come into compliance. Also, if the
case is within the scope of ELRA, multi-day penalties should be pursued
consistent with ELRA.

Adjustment Factors

The attached Penalty Computation Worksheet sets out the steps you should
follow in calculating a penalty based upon the matrix and adjustment factors.
After you have calculated the penalty amount derived from the matrix, you
should consider the adjustment factors and determine whether any or all of them
should be used. When applying adjustment factors, a penalty can be reduced to
zero or increased up to the statutory maximum per day allowed for the particular
violation.

Good Faith Efforts to Comply/Lack of Good Faith Prior to Discovery of

the Violation by the Department: This adjustment factor can be used to
increase or decrease the amount of penalties derived from the penalty matrix.
This adjustment factor allows you to consider what efforts the responsible party
made prior to the Department’s discovering a violation to comply with applicable
regulations. Some examples of lack of good faith are:
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The responsible party knew it was not complying with the Department's
regulations.

The responsible party claims it did not know it was not complying with the
Department's regulations, but because of the nature of the responsible
party's business and the length of time the business was operating, it is
reasonable to assume that the responsible party should have known about
the Department's regulations.

The violation was caused by an uninformed employee or agent of the
responsible party, and the responsible party knew or should have known
about the Department's regulations and made no or little effort to train,
educate or inform its employees or agents.

Some examples of good faith efforts to comply are:

a.

The violation was caused by the responsible party’s employees or agents
despite the responsible party’s reasonable efforts to train, educate or
inform its employees or agents.

The violation was caused by the responsible party as a result of a
legitimate\misinterpretation of the Department's regulations.

The violation occurred after a Department reguiation was changed and
compliance was required, but the responsible party had been making
reasonable efforts to bring its operation into compliance with the new
Department regulation.

The responsible party took action on its own to mitigate the violation once
it discovered that a violation had occurred.

Once the responsible party discovered the violation, it made changes to its
operation on its own to prevent future violations from occurring.

The responsible party has demonstrated that it is implementing an
acceptable pollution prevention plan.

The responsible party has demonstrated that it is operating in accordance
with a DEP Ecosystem Management Agreement.

Good Faith Efforts to Comply/Lack of Good Faith after the Department
Informed the Responsible Party of the Violation: This adjustment factor
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can be used to increase or decrease the amount of penalties derived from the
penalty matrix. Some examples of good faith efforts to comply are:

a) Once the responsible party was notified of the violation by the
Department, it took immediate action to stop the violation and mitigate
any effects of the violation.

b) Once the responsible party was notified of the violation by the
Department, it cooperated with the Department in reaching a quick and
effective agreement for addressing the violation.

Some examples of lack of good faith efforts to comply are:

a. The responsible party took affirmative action that was in violation of the
Department's regulation after being notified by the Department that such
action constituted a violation of the Department's regulation.

b. The responsible party failed to take action to stop an ongoing violation or
to mitigate the effects of a violation after being notified by the
Department that it was in violation of a Department regulation.

C. The responsible party ignores the Department’s requests to negotiate a
settlement.

History of Non-Compliance: This adjustment factor can be used to increase
the amount of penalties derived from the penalty matrix or ELRA schedule. This
adjustment factor may be used if a violation has occurred within a five year
period previous to the occurrence of the current violation and a consent order,
final order, judgment, judicial complaint or notice of violation was issued for the
violation; the previous violations involved any of the programs regulated by the
Department; and the previous violations involved a penalty obtained or being
pursued where at least one of the violations was deemed as major for either the
“environmental harm” or “extent of deviation from requirement” categories and
was in the amount of $2,000 or more. For ELRA cases, the history of non-
compliance prior to June of 2001 cannot be considered.

Economic Benefit of Non-Compliance (requires Deputy Secretary

approval): Economic benefits can be both passive, such as avoided costs
gained from inaction, where the benefits come from the money saved from
avoiding or delaying costs of compliance; and active, such as increased profits or
revenue gained from actions taken in violation of Department statutes or rules
where the benefits would not have been gained, if the facility had only been
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operated in compliance. In certain situations a responsible party could both
actively and passively gain economic benefit from violating Department statutes
or rules. Other than in ELRA cases, the statute does not specifically authorize
the recovery of economic benefits gained by the violator.

Passive economic benefits usually consist of the money that was made or that
could have been made by an alternate use of the money that should have been
expended to bring the facility into compliance. Assuming the responsible party
will be forced to spend money to come into compliance as a result of the
enforcement action, the minimum economic benefit associated with avoiding or
delaying costs can be determined by calculating the amount of interest that was
or could have been earned on the amount of money that should have been spent
to bring the facility into compliance. The amount of this form of economic
benefit will depend upon the amount of money that should have been spent, the
period of time the costs were avoided or delayed, and the prevailing interest
rate. A common example of economic benefits gained from avoiding or delaying
costs is the situation in which an owner or operator of a regulated source of
pollution fails to purchase a pollution control device needed to operate the facility
in compliance with pollution control laws.

Active economic benefits usually consist of any increase in profits, revenue
gained or reduction in costs that are directly attributable to the activity
conducted in violation of Department statutes or rules. Increased profits and/or
a reduction of costs, for example, can occur when a facility that is required to
operate with a pollution control device is operated without the use of the
pollution control device in order to increase the production or reduce the costs of
production. Increased profits can also be gained when action is taken such as
constructing and operating a facility without obtaining the required permits in
order to make money from the operation of the facility sooner than would have
been allowed. A possible example could involve a situation in which the
developer of a shopping center conducts dredging and filling activities, constructs
a stormwater facility or runs water and sewer lines without waiting to obtain
permits so that the construction of the shopping center can meet a deadline for
opening.

In addition to adjusting ELRA penalties by considering economic benefit, in non-
ELRA cases the economic benefit adjustment factor can be used to increase the
amount of penalties derived from the penalty matrix. There may be cases that
arise in which the economic benefit gained by the violator exceeds the amount of
money that can be recovered in civil penaities authorized by law. For example,
three days of circumvention of a pollution control device could result in increased
profits, revenue gained and/or a reduction in costs amounting to more than
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$30,000, the statutory amount that would be allowed for three days of violations
for which a $10,000 penalty be day can be imposed. Other than in ELRA cases,
the statute does not specifically authorize the recovery of economic benefits
gained by the violator. The statute does allow for penalties to be imposed in an
amount that ensures immediate and continued compliance, and unless the
economic benefit from the violation is taken away by the penalties, the penalties
will not ensure immediate and continued compliance. Therefore, economic
benefits that are not de minimis may be included in all penalty calculations up to
the amount allowed by the applicable statutory per day penalty cap. For
example, if a violation occurs for 10 days and the statute allows for the
imposition of a penalty up to $10,000 per day, and the matrix penalty calculated
for the violations is $60,000, the amount of economic benefit gained by the
violator maybe added to the matrix penalty up to the statutory maximum penaity
of $100,000. Continuing with the example, if the matrix penalty calculated for
the violations is $60,000, and the economic benefit to the violator from the
violations is $30,000, the penalty sought may be as high as $90,000. If the
matrix penalty calculated for the violations is $60,000 and the economic benefit
to the violator from the violations is $50,000, the Department would be limited to
pursuing a penalty of $100,000. Staff should consider capturing the economic
benefit gained by one or more violations by using the statutory penalty cap for
the total of all violations.

For non-ELRA cases, the statute provides that a penalty may be calcuiated in an
amount sufficient to ensure future compliance. Since one factor to ensure future
compliance is to eliminate the economic benefits of non-compliance, the
approach described for ELRA cases may be applied to the calculation of non-
ELRA civil penalties where appropriate.

In some cases it may be very difficult to determine the economic benefits of
non-compliance, or the amount of the benefits may be insignificant. For any
significant economic benefits the District staff should request that OGC assist in
the development of an appropriate amount by use of EPA's computer model for
calculating economic benefits (BEN) or by use of some other accepted economic
method. The request should be directed to OGC or the appropriate department
financial analyst.

Ability to Pay: This adjustment factor may be used to decrease or increase the
amount of penalties derived from the penalty matrix. This adjustment factor
may be used to decrease the amount of penalties derived from the ELRA
schedule. The violator has the burden of providing to the Department all of the
financial information needed to determine ability to pay. If sufficient information
is not provided by the violator, an ability to pay adjustment decreasing the
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penalty may not be considered. Like economic benefits, ability to pay may be a
difficult matter to determine by the District staff. If the District staff needs
assistance in determining ability to pay, a request should be made by the District
staff to OGC to assist in the ability to pay determination by use of EPA’s
computer model for determining ability to pay (ABEL) or by use of some other
accepted financial method.

Other Unique Factors: This adjustment factor can be used to increase or
decrease the amount of penalties derived from the penalty matrix, or to decrease
the amount of penalties to be pursued in an ELRA case, but may not be used to
increase the amount of penalties that can be pursued in an ELRA case. This
adjustment factor is intended to provide the District with flexibility to make
adjustments in a particular case based upon unique circumstances that do not
clearly fit within the other adjustment factors. When it is used, the unique
circumstances justifying its use must be specifically explained on the penalty
worksheet, and a peer review by the Division should be conducted.

In-Kind Penalties

Once the settlement amount has been established, staff should make the violator
aware of the opportunity to propose, and should consider if proposed, an in-kind
penalty project by the violator as a way of reducing the total cash amount owed
the Department. The in-kind penalty project is not designed to give the violator
credit for the cost of corrective actions that he would be required to undertake
anyway, but only to offset all or some portion of the cash settlement in a
mutually satisfactory manner. So long as the financial impact upon the violator
is equivalent to that established pursuant to these settlement guidelines, the
Department is encouraged to work cooperatively to find alternative ways that the
violator may pay the penalty.

In-kind penalties should only be considered in the following circumstances:

a) If the responsible party is a government entity, such as a federal agency,
state agency, county, city, university, or school board, including a port or
airport, or

b) If the responsible party is a private party proposing an environmental
restoration or enhancement project, or

C) If the responsible party is a private party proposing an in-kind project that
does not involve environmental restoration or enhancement for a
calculated penalty of $10,000 or more.
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In-kind penalties are limited to the following specific options:

d.

Material and/or Labor Support for Environmental Enhancement or
Restoration Projects. Preference should be given to proposals that involve
participation in existing or proposed government sponsored environmental
enhancement or restoration projects such as SWIM projects. The
responsible party shall be required to place appropriate signs at the
project site during the implementation of the project indicating that the
responsible party's involvement with the project is the result of a
Department enforcement action. Once the project has been completed as
required by the Consent Order, the sign may be taken down. However,
the responsible party should not be allowed to post a sign at the site after
the project has been completed indicating that the reason for the project
being completed was anything other than a DEP enforcement action. For
most environmental enhancement or restoration projects conducted on
private property, the responsible party should provide a conservation
easement to the Department for the land on which the restoration project
took place. For an environmental enhancement or restoration project on
public land, the responsible party may need to provide a conservation
easement to the Department for private land adjoining the environmental
enhancement or restoration project if it is required to protect the
completed restoration project.

Environmental Information/Education Projects. Any information or
education project proposed must demonstrate how the information or
education project will directly enhance the Department’s pollution control
activities. An example of an acceptable information or education project
is one that involves training, workshops, brochures, PSAs, or handbooks
on what small quantity generators of hazardous waste need to do to
comply with RCRA. The information or education projects must not
include recognition of the development of the projects by the responsible
parties.

Capital or Facility Improvements. Any capital or facility improvement
project proposed must demonstrate how the capital or facility
improvement project will directly enhance the Department’s pollution
control activities. An example of an acceptable capital or facility
improvement project is one that involves the construction of a sewer line
to hook up a failing package plant, owned and operated by an insolvent
third party, to a regional sewage treatment plant. An example of an
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unacceptable capital or facility improvement project is one that involves
the planting of upland trees and shrubs.

d. Property. A responsible party may propose to donate environmentally
sensitive land to the Department as an in-kind penalty. Any proposals
concerning the donation of land to the Department as an in-kind penalty
must receive prior approval from the Department’s Division of State
Lands. The DEP may require proposals concerning the donation of land to
another government entity or non-profit organization to include a
conservation easement involving the donated property.

If an in-kind penalty is used in lieu of a cash penalty, the value of the
in-kind penalty should be 1 and 1/2 times the amount of the penalty if
paid in cash. Department staff should not be involved in choosing vendors
or agents used by the responsible party in implementing an in-kind
project. No in-kind penalty project should include the purchase or lease of
any equipment for the Department.

Pollution Prevention Projects

Whenever practicable, enforcement staff should affirmatively consider and
discuss with responsibie parties the option of offsetting civil penalties with
pollution prevention projects. Responsible parties should be provided materials
on the definition of a pollution prevention project, the nature of preferred
pollution prevention projects, a description of the information that would need to
be submitted by the responsible party to the Department for a pollution
prevention project to be approved, and a description and sampie of a pollution
prevention plan that would be attached as an exhibit to a consent order or
settlement agreement.

Pollution Prevention Project in the context of enforcement is defined as a process
improvement that can be classified in one of the following three categories:

a. Source Reduction - Source reduction involves eliminating the source of
pollution. It is accomplished when chemicals or processes that produce
pollution are eliminated or replaced with chemicals or processes that
cause less pollution. The ideal source reduction project is to produce
goods with no pollution. This has the most benefit for the environment,
and usually requires the greatest change in the production process.
Source reduction can be as sweeping as terminating the production of
products that cannot be manufactured without pollution, or it can be as
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mundane as eliminating an unneeded cleaning step. Other examples of
source reduction include:

(1)

(2)
(3)
)

(3)

(6)

(7)

(8)

Replacing a vapor degreaser with a re-circulating, water based
cleaning process;

Using darker wood to eliminate solvents in ordinary staining;

Using UV cure paint to eliminate the solvents in ordinary paint;
Using a painted or plastic surface instead of chrome plated surface
such as those found on lawnmower handles and the "Euro-look"
cars and bumpers;

Eliminating the release of CFC by sending electronic parts for
sterilization to a plant that can use pure ethylene oxide instead of
the more common ethylene oxide/freon mix;

Keeping supplies and stock out of the weather to eliminate cleaning
between processes;

Having a vendor use a no-clean rust inhibitor on incoming parts;
and

Using propylene carbonate instead of acetone to clean tools used in
fiberglass parts manufacturing.

Waste Minimization - Waste minimization involves the conservation of

materials that are the source of pollution. This is accomplished when
releases of chemicals to the environment are reduced. The ideal situation
is @ no-loss process. Waste minimization can be as expensive as replacing
a regular vapor degreaser with one that has an airlock, or it can be as
simple as using large, refillable containers to reduce the amount of
material disposed of on the walls of emptied containers. Other examples
include:

(1)

(2)

Using High Volume Low Pressure paint guns in place of High
Pressure Low Volume paint guns in a painting line to reduce paint
loss.

Using electrostatics with painting to reduce paint loss.
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(3) Keeping containers of liquids covered and cool to minimize
evaporation.

(4) Using processes less likely to produce spills.

(5) Using rollers instead of sprayers to reduce evaporation loss from
atomization.

(6)  Adjusting floating lid tanks to keep fixed volume tanks full, reducing
evaporation.

(7)  Using counter current rinsing to reduce water use.
(8) Reducing dragout to minimize chemical depletion.

On-Site Recycling - On-site recycling involves the reuse of materials that
are the source of pollution. Process - chemicals are reused directly in the
process or are revived in some manner and reused in either their original
process or in some other operation within the facility. The ideal is total
reuse of materiais. On-site recycling can be as compiex as an ion
exchange system for the recovery of dissolved metals in a rinse water, or
it can be as simple as a batch solvent still for the recycling of a cleaner.
Other examples include:

(1)  Using a cart that rolls up to a vehicle, filters oil or coolant and
returns the clean fluid to the vehicle;

(2) Using a solvent still to clean solvent for reuse;
(3) Filtering machining fluids for reuse;

(4) Installing a paint gun cleaner that filters and recirculates the
cleaning solvent;

(5)  Using electrowinning to remove dissolved metals from plating rinse
water and allowing the water to be reused;

(6) Capturing solvent vapors from printing operations for their
distillation and reuse.

Pollution prevention does NOT include:
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(2)
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Off-site recycling such as sending used process water to be reused
at a golf course, sending used motor oil or coolant off-site for
reclamation or incineration, off-site solvent recovery, or
regeneration of ion exchange columns;

Treatment such as: wastewater treatment to remove contaminants
prior to disposal, evaporation of a waste stream to remove water
from contaminants, sludge de-watering to reduce volume, air stack
scrubbers to remove gaseous contaminants or catalytic incinerators
to remove VOCs from air;

Disposal such as: iandfilling or incineration.

Before a pollution prevention project should be approved to offset
civil penalties, the responsible party must submit a waste audit
report to the Department. The responsible party should be given
the option of preparing the report on his or her own, by hiring a
consultant or by requesting the help of the Department's Pollution
Prevention Program staff. The waste audit report must include: 1)
a waste audit of the facility or of the process or processes that are
relevant to the proposed poliution prevention project; 2) a pollution
prevention opportunity penalty calculation; and 3) a conceptual
pollution prevention proposal.

The Department retains the option to approve or disapprove the
submitted conceptual proposal depending upon the environmental
merits of the proposal. The Divisions should provide programmatic
guidance to the enforcement staff concerning the nature of
preferred pollution prevention projects. Potential or actual
economic benefits gained by the responsible party should not be
used as a basis for denying an otherwise acceptable proposal for a
pollution prevention project.

Once a conceptual pollution prevention project has been approved,
the responsible party must prepare a pollution prevention project
plan that must, when applicable, include information on the
following: design, construction, installation, testing, training,
maintenance/operation, capital/equipment costs, monitoring,
reporting, and scheduling of activities.

No costs expended by a responsible party on a pollution prevention
project that are necessary to bring the facility into compliance with
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current law should be used to offset civil penalties. The following
costs associated with pollution prevention projects can be used to
offset up to 100% of civil penalties on a dollar for dollar basis:

a. Preparation of a pollution prevention pian.

b. Design of a pollution prevention project.

C. Installation of a pollution prevention project.
d. Construction of a pollution prevention project.
e. Testing of a pollution prevention project.

f. Training of staff concerning the implementation of a pollution prevention
project.

g. Capital/equipment needed for a pollution prevention project.
The following costs should not be used to offset a civil penalty:

a. Cost incurred in conducting a waste audit and preparing a waste audit
report (includes waste audit, opportunity assessment and conceptual
proposal).

b. Maintenance and operation costs involved in implementing a pollution
prevention project.

C. Monitoring and reporting costs.

A responsible party should not be given the opportunity to .bank or transfer
pollution prevention credits to offset future civil penalties.

Whenever possible, approval of specific pollution prevention projects should be
obtained prior to entering into a consent order or settlement agreement. District
Directors or Division Directors are authorized to approve pollution prevention
proposals. If the specifics of a pollution prevention plan cannot be worked out in
time to meet EPA timelines for taking formal enforcement action, the responsible
party can be given the option of paying the civil penalty in cash or having a
pollution prevention project reviewed and approved by a time certain to be
identified in a consent order or settlement agreement.
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For all approved pollution prevention projects, the responsible party must
maintain/operate the pollution prevention project for a time certain after initial
implementation, and must be required to submit at least one report discussing
the status of implementation and the pollution prevention results of the project.

Review by the Office of General Counsel

In addition to any unique case identified by a Division or District Director, cases
which exceed certain threshold penalties should be reviewed for legal
defensibility by OGC. These three situations are:

a. The case involves a proposed penalty of $25,000 or more for non-RCRA
cases.

b. The case involves a proposed penalty of $50,000 or more for RCRA cases.

C. The case involves a proposed cash penalty of $10,000 or more to be
satisfied with an in-kind proposal that does not involve environmental
enhancement or restoration.

All above-described penalty proposals should be submitted to the Office of
General Counsel using the Department’s form penalty authorization memo and
routed to the Chief Deputy General Counsel for review to determine whether the
penalty proposals are consistent with this policy.

Procedure for Implementation

In order for these guidelines to be implemented properly, adequate record
keeping must be followed. The penalty determination matrices are attached.

Also attached is the penalty computation worksheet. This worksheet should be
used in all cases in which a penalty is calculated and proposed, and (following
applicable peer reviews) should be sent along with the draft Consent Order that
is to be reviewed by OGC for final approval. If the penalty being sought includes
an adjustment and/or a multi-day determination, fili out both Part I and Part II.

If the penalty amount calculated as the Total Penalties for all Violations in Part I
is reduced after meeting with the responsible party, a new penalty computation
worksheet or Part III of the penalty computation worksheet must be filled out. If
the penalty is being reduced based upon new information concerning the facts or
law relied upon to determine the number or character of the violations for which
penalties are being sought, a new penalty computation worksheet should be
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filled out reflecting the changes in the violations for which penalties are being
sought or the characterization of the violations. If the penalty is being reduced
for other reasons, Part III of the penalty computation worksheet must be filled
out and signed and dated by the Director of District Management.

A narrative explanation should also be prepared in all cases to be reviewed by
the Chief Deputy General Counsel to explain how the penalty proposal was
reached, and in all cases in which the program specific guidelines are not being
followed. This should be completed at the time the penalty is calculated and
forwarded with the penalty computation worksheet.

Responsible Office: Office of General Counsel
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ATTACHMENTS:

Penalty Calculation Matrix (Potable Water Cases),
(ATTACHMENT I)

Penalty Calculation Matrix (Cases other than PW, HS
or HW)
(ATTACHMENT II)

Penalty Calculation Matrix (Hazardous Substance Cases)
(ATTACHMENT III)

Penalty Calculation Matrix (Hazardous Waste Cases)
(ATTACHMENT 1V)

Penalty Computation Worksheet,
(ATTACHMENT V)





ATTACHMENT I

PENALTY CALCULATION MATRIX*
(Potable Water Cases)

CrHZEEZOR—~<ZMm

2 & > T

EXTENT OF DEVIATION FROM REQUIREMENT

MAJOR MODERATE MINOR
MAJOR $5,000 $4,999 $2,999
to to to
$ 4,000 $3,000 $2,300
MODERATE | $2,299 $1,599 $999
to to to
$1,600 $1,000 $600
MINOR $999 $500" $500Y
to
$500

1} — Environmental Education may be an acceptable substitute
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ATTACHMENT 1I

PENALTY CALCULATION MATRIX
EXTENT OF DEVIATION FROM REQUIREMENT

{For Cases other than PW, HS, or HW)

MAJOR MODERATE MINOR
MAJOR $10,000 $7,999 $5,999
to to to
$ 8,000 $6,000 $4,600
MODERATE | $4,599 $3,199 $1,999
to 1o to
$3,200 $2,000 $1,200
MINOR $1,199 $500% $500Y
to
$ 500

1) — Environmental Education may be an acceptable substitute






ATTACHMENT III

PENALTY CALCULATION MATRIX
EXTENT OF DEVIATION FROM REQUIREMENT

(Hazardous Substance Cases)

E MAJOR MODERATE MINOR
N
\'
I |MAJOR $25,000 $19,999 $14,999
R to to to
0 $ 20,000 $15,000 $11,000
N
M
E | MODERATE | $10,999 $7,999 $4,999
N to to to
T $ 8,000 $5,000 $3,000
A
L

MINOR $2,999 $1,499 $500Y
H to to
A $1,500 $500>
R
M

This matrix should be used whenever the following two conditions exist:

1

2)

3)

The violation creates an imminent hazard as defined in Section 403.726(3), Florida Statutes: “If any
hazardous substance creates an immediate and substantial danger to human health, safety, or welfare or
to the environment.”

The violation involves the release, discharge of a hazardous substance as defined in Section
403.703(29), Florida Statutes. Florida’s definition of a hazardous substance refers to the federal
definition of a hazardous substance under CERCLA. The CERCLA definition of a hazardous substance
includes a list of substances that can be found at 40 CFR 302.4. In addition to the list of hazardous
substances, hazardous substances can include any toxic pollutant listed under Section 307(a) of the
Clean Water Act, any substance designated pursuant to Section 311(b)(2)(A) of the Clean Water Act,
and any hazardous air pollutant listed under Section 112 of the Clean Air Act. The list of hazardous air
pollutants should only be used as a basis for pursuing hazardous substance penalties if the pollutants
have been released or discharged to the ground, surface water or ground water. All hazardous wastes
are hazardous substances. If the violation involves a hazardous waste, the hazardous waste matrix
should be used for that violation.

Environmental Education may be an acceptable substitute





ATTACHMENT IV

PENALTY CALCULATION MATRIX
EXTENT OF DEVIATION FROM REQUIREMENT

{(Hazardous Waste Cases)

E MAIJOR MODERATE MINOR
N
vV
I |MAJOR $37,500 $28,330 $21,250
R to to to
o) $ 28,330 $21,250 $15,580
N
M
E | MODERATE $15,580 $11,330 $7,090
N to to to
T $11,330 $7,090 $4,250
A
L

MINOR $4,250 $2,130 $710
H to to to
A $2,130 $710" $150"
R
M

Note: If the violation involving a hazardous waste results in human injury or death, or involves the deliberate
disposal to the ground, surface water or groundwater, the $50,000 per day statutory maximum penalty may be
pursued.

1) — Environmental Education may be an acceptable substitute





ATTACHMENT V

PENALTY COMPUTATION WORKSHEET

Violator’s Name:

Identify Violator’s Facility

Name of Department Staff Responsible for the Penalty Computations:

Date:
PART I - Penalty Determinations
Violation ELRA Extent Matrix Multi-
Type Schedule ENVIRON- of Dev. Amount day
MENTAL
Harm

Adjust-
ments

Total

Total Penalties for all Violations:






Director of District Management Date
Division Director
Peer reviewed by Division: Yes () No ()

Deputy Secretary (if required by these guidelines) Date

DEP Secretary (if required by these guidelines) Date





ATTACHMENT V

Part IT - Multi-day Penalties and Adjustments

ADJUSTMENTS

Good faith/Lack of good faith prior to discovery:

Dollar Amount

Justification:

Good faith/Lack of good faith after discovery:

Justification:

History of Non-compliance:

Justification:

Economic benefit of non-compliance:

Justification:

Ability to pay:

Justification:

Total Adjustments:

MULTI-DAY PENALTIES Dollar Amount

Number of days adjustment factor(s) to be applied:

Justification:

Or

Number of days matrix amount is to be multiplied:

Justification:






ATTACHMENT V

Part III - Other Adjustments Made After Meeting with the

Responsible Party
ADJUSTMENT Dollar Amount
Relative merits of the case:
Resource considerations:
Other justification:
Date Director of District Management or Division

Director
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(Hazardous Waste & Universal Waste Cases)
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A

L



F

O
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H

A

R
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		Hazardous

Waste

		MAJOR

		MODERATE

		MINOR



		

		MAJOR

		

$37,500

to

$28,330

($32,915)

		

$28,330

to

$21,250

($24,790)

		

$21,250

to

$15,580

($18,415)



		

		MODERATE

		

$15,580

to

$11,330

($13,455)

	

		

$11,330

to

$7,090

($9,210)

		

$7,090

to

$4,250

($5,670)



		

		MINOR

		

$4,250

to

$2,130

($3,190)

	

		

$2,130

to

$710

($1,420)

		

$710

to

$150

($430)









EXTENT OF DEVIATION FROM REQUIREMENT

(Used Oil Cases)



		

P
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T

E

N

T

I

A

L



F
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		Used

Oil

		MAJOR

		MODERATE

		MINOR



		

		MAJOR

		

$10,000

to

$8,000

($9,000)

		

$7,999

to

$6,000

($7,000)

		

$5,999

to

$4,600

($5,300)



		

		MODERATE

		

$4,599

to

$3,200

($3,900)

		

$3,199

to

$2,000

($2,600)

		

$1,999

to

$1,200

($1,600)



		

		MINOR

		

$1,199

to

$500

($850)

		



$ 500

		



$ 500
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COMPLIANCE ASSURANCE
MEMORANDUM

SUBJECT:  Revisions to the 1990 RCRA Civil Penalty Polic

FROM: John Peter Suarez
Assistant Admini

TO: Regional Counsel, Regions 1 - 10
Regional Enforcement Division Directors, Regions 1, 2, 4, 6 and 8
Waste Management Division Directors, Regions 1 - 10

This memorandum transmits to you the final revised Civil Penalty Policy (“Penalty
Policy”) for actions taken under Subtitle C of the Resource Conservation and Recovery Act
(RCRA), 42 U.S.C. §8§ 6901 et seq, for immediate use in RCRA enforcement actions.! This
document includes numerous revisions to the 1990 Civil Penalty Policy, the most significant of
which are referenced below. In developing this document, the Office of Regulatory
Enforcement, RCRA Enforcement Division, coordinated with RCRA regional enforcement
managers, relevant Headquarters offices and the Department of Justice. These revisions are the
result of significant review and comment by these offices, and reflect case law and EPA policy
that has evolved over the last twelve years.

I would like to express my appreciation to the workgroup members whose hard work and
informative review and consultation is reflected in the revised Penalty Policy. I believe these
changes significantly improve the Penalty Policy and make it an up-to-date, practical guide for
the assessment of RCRA penalties.

As you know, the Penalty Policy provides guidance on developing penalty amounts that
should be sought in administrative actions filed under RCRA and penalty amounts that would be

' As stated in the Policy, the Policy is immediately applicable and should be used to
calculate penalties sought in all RCRA administrative actions or accepted in settlement of both
administrative and judicial civil enforcement actions brought under the statute after the date of
the Policy, regardless of the date of the violation. To the maximum extent practicable, the Policy
shall also apply to the settlement of administrative and judicial enforcement actions instituted
prior to but not yet resolved as of the date the Policy is issued.
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be acceptable in settlement of administrative and judicial enforcement actions under RCRA. As
stressed in the Penalty Policy, this document is only guidance and all penalties associated with
RCRA enforcement actions must meet the statutory requirements (42 U.S.C. § 6928).

The revisions that have been made include:

1. The penalty numbers have been adjusted upward by 10% as required by the Debt Collection
Improvement Act of 1996 (another potential increase is pending).

2. The amount of economic benefit considered “significant” warranting inclusion in a complaint
has been increased as follows: $3,000 for penalties less than $30,000; 10% of penalties between
$30,000 and $50,000; and $5,000 for penalties greater than $50,000.

3. The Section on economic benefit has been updated to include “illegal competitive advantage”
concept and “rule of thumb” approach (for calculating small EBN penalties).

4. A penalty mitigation factor has been added to allow for consideration of a violator’s
“cooperative attitude” which may allow further penalty reduction up to 10%.

5. A discussion has been added regarding notice pleading (pleading statutory maximum) in some
cases to address concerns raised by amendments to the Equal Access to Justice Act and to match
changes to the Consolidated Rules of Practice (40 CFR Part 22).

6. The History of Noncompliance consideration has been expanded to include other state and
federal environmental laws.

7. The discussion regarding violations which present harm to the regulatory program has been
revised to demonstrate the connection to potential harm to human health and the environment.

8. The Policy has been updated to reflect recent case law developments regarding statute of
limitations and continuing violations.

9. A presumption has been added that small non-profit organizations and small municipalities
may not be as sophisticated as other regulated entities.

10. A discussion and sample complaint language have been added regarding violations
continuing after complaint is filed; alternatives include reserving rights to amend complaint or
actually pleading a per day amount to be added to penalty.

11. References have been added to relevant policies such as the Small Business Compliance
Policy, the Incentives for Self-Policing Policy (Audit Policy) and the Supplemental
Environmental Projects Policy.






If you would like to discuss this matter further, please contact Rosemarie Kelley of the

RCRA Enforcement Division at (202) 564-4014 or your staff can call Pete Raack at (202) 564-
4075.

Attachment

cc: Enforcement Coordinators, Regions 1-10
Robert Kaplan, Acting Director, Multimedia Enforcement Division
RCRA Enforcement Branch Chiefs
Walker Smith, Office of Regulatory Enforcement
Karen Dworkin, U.S. Department of Justice
Robert Springer, Office of Solid Waste
Earl Salo, Office of General Counsel
Susan Bromm, Office of Site Remediation Enforcement
Donna Inman, Office of Compliance
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I. SUMMARY OF THE POLICY

The penalty calculation system established through U.S. Environmental Protection Agency’s
RCRA Civil Penalty Policy (“Penalty Policy” or “Policy”) is based upon Section 3008 of RCRA,
42 U.S.C. § 6928. Under this section, the seriousness of the violation and any good faith efforts
to comply with applicable requirements are to be considered in assessing a penalty. Consistent
with this statutory direction, this Penalty Policy consists of: (1) determining a gravity-based
penalty for a particular violation, from a penalty assessment matrix, (2) adding a "multi-day"
component, as appropriate, to account for a violation's duration, (3) adjusting the sum of the
gravity-based and multi-day components, up or down, for case specific circumstances, and (4)
adding to this amount the appropriate economic benefit gained through non-compliance. More
specifically, the revised RCRA Civil Penalty Policy establishes the following penalty calculation
methodology:

Penalty Amount = gravity-based + multi-day +/- adjustments + economic benefit
component  component

In administrative civil penalty cases, EPA will perform two separate calculations under this
Policy: (1) to determine an appropriate amount to seek in the administrative complaint and
subsequent litigation, and (2) to explain and document the process by which the Agency arrived
at the penalty figure it has agreed to accept in settlement. The methodology for these calculations
will differ only in that no downward adjustments (other than those reflecting a violator's good
faith efforts to comply with applicable requirements) will usually be included in the calculation
of the proposed penalty for the administrative complaint. In those instances where the
respondent or reliable information demonstrates prior to the issuance of the complaint that
applying further downward adjustment factors (over and above those reflecting a violator's good
faith efforts to comply) is appropriate, enforcement personnel may in their discretion (but are not
required to) make such further downward adjustments in the amount of the penalty proposed in
the complaint.

In determining the amount of the penalty to be included in the complaint, enforcement
personnel should consider all possible ramifications posed by the violation and resolve any
doubts (e.g., as to the application of adjustment factors or the assumptions underlying the amount
of the economic benefit enjoyed by the violator) against the violator in a manner consistent with
the facts and findings so as to preserve EPA's ability to litigate for the strongest penalty possible.
It should be noted that assumptions underlying any upward adjustments or refusal to apply
downward adjustments in the penalty amount are subject to revision later as new information
becomes available.

In civil judicial cases, EPA will use the narrative penalty assessment criteria set forth in the
Policy to explain the penalty amount agreed to in settlement. In litigation, the penalty that is
sought should be based on the statutory factors set forth in Section 3008, 42 U.S.C.

8§ 6928 as well as relevant case law.





Under this Policy, two factors are considered in determining the gravity-based penalty
component:

» potential for harm; and
» extent of deviation from a statutory or regulatory requirement.

These two factors constitute the seriousness of a violation under RCRA, and have been
incorporated into the following penalty matrix from which the gravity-based component will be
chosen.

MATRIX!

Extent of Deviation from Requirement

MAJOR MODERATE | MINOR
MAJOR $27,500 $21,999 $16,499
to to to
Potential 22,000 16,500 12,100
for
Harm MODERATE $12,099 $8,799 $5,499
to to to
8800 5,500 3,300
MINOR $3,299 $1,649 $549
to to to
1,650 550 110

The Policy also explains how to factor into the calculation of the gravity-based component the
presence of multiple and multi-day (continuing) violations. The Policy provides that for days 2
through 180 of multi-day violations, the calculation of penalties using a multi-day component is
mandatory, presumed, or discretionary, depending on the "potential for harm™ and "extent of
deviation" of the violations. For each day for which multi-day penalties are sought, the penalty
amounts should be determined using the multi-day penalty matrix. The penalty amounts in the
multi-day penalty matrix range from 5% to 20% (with a minimum of $110 per day) of the penalty
amounts in the corresponding gravity-based matrix cells. Enforcement personnel also retain
discretion to impose multi-day penalties: (1) of up to $27,500 per day, when appropriate under

!Although the upper end of the penalty range exceeds the statutory maximum found in
RCRA Section 3008, 42 U.S.C. 8 6928, a 10% increase in the statutory penalty amount was
authorized by Congress in the Debt Collection Improvement Act of 1996, 28 U.S.C.
8 2461. See footnote 3 for further discussion.





the circumstances, and (2) for days of violation after the first 180, as needed to achieve
deterrence.

Where a company has derived significant savings or profits by its failure to comply with
RCRA requirements, the amount of economic benefit from noncompliance gained by the violator
will be calculated and added to the gravity-based penalty amount. The Agency has developed
and made available to Agency personnel several methodologies that can be used to quickly and
accurately calculate economic benefit. See Section VIIIL.A.2.

After the appropriate gravity-based penalty amount (including the multi-day component) has
been determined, it may be adjusted upward or downward to reflect particular circumstances
surrounding the violation. Except in the unusual circumstances outlined in Section VIII, the
amount of any economic benefit enjoyed by the violator is not subject to adjustment. When
adjusting the gravity-based penalty amount the following factors should be considered:?

. good faith efforts to comply/lack of good faith (downward or upward adjustment);

. degree of willfulness and/or negligence (upward or downward adjustment);

. history of noncompliance (upward adjustment);

. ability to pay (downward adjustment);

. environmental projects to be undertaken by the violator (downward adjustment); and
. other unique factors, including but not limited to the risk and cost of litigation and the

cooperation of the facility during the inspection, case development and enforcement
process prior to prehearing exchange (upward or downward adjustment).

These factors (with the exception of the upward adjustment factor for history of
noncompliance and the statutory downward adjustment factor for a violator's good faith efforts to
comply) should usually be considered after the penalty has been proposed, i.e., during the
settlement stage.

A detailed discussion of the Policy follows. In addition, this document includes a few
hypothetical cases where the step-by-step assessment of penalties is illustrated. The steps
included are choosing the correct penalty cell in the matrix, calculating the economic benefit of
noncompliance, where appropriate, and adjusting the penalty assessment on the basis of the
factors set forth above. Note that these examples are provided merely to illustrate application of
the components of this Policy. Actual cases may require consideration of a wider range of facts
and conditions in calculating penalties under this Policy. For example, in actual cases, there may
be more complex circumstances that should be taken into account in determining the appropriate
degree of “potential for harm.” Also, the penalty justifications for real cases may require more

’Note that RCRA Section 3008, 42 U.S.C. § 6928, requires consideration of good faith
efforts to comply; the additional factors are consistent with the statutory mandate of Section
3008(a)(3) and ensure that penalties are assessed in a manner that treats the regulated community
equitably (similar violations are treated similarly) while maintaining case-specific flexibility.
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case-specific details supporting the decision from where in the matrix cell range the penalty is
taken.

II. INTRODUCTION

To respond to the problem of improper management of hazardous waste, Congress amended
the Solid Waste Disposal Act with the Resource Conservation and Recovery Act (RCRA) of
1976. Although the Act has several objectives, Congress' overriding purpose in enacting RCRA
was to establish the basic statutory framework for a national system that would ensure the proper
management of hazardous waste. Since 1976, the Solid Waste Disposal Act has been amended
by the Quiet Communities Act of 1978, P.L. 95-609, the Used Oil Recycling Act of 1980, P.L.
96-463, the Hazardous and Solid Waste Amendments of 1984, P.L. 98-221, the Safe Drinking
Water Act Amendments of 1986, P.L. 99-39, the Superfund Amendments and Reauthorization
Act of 1988, P.L. 99-499, and the Federal Facility Compliance Act of 1992, P.L. 102-386. For
simplicity and convenience, the Solid Waste Disposal Act, as amended, will hereinafter be
referred to as "RCRA."

Section 3008(a) of RCRA, 42 U.S.C. 8 6928(a), provides that if any person has violated or is
in violation of a requirement of Subtitle C, the Administrator of the Environmental Protection
Agency (EPA) may, among other options, issue an order assessing a civil penalty of up to
$25,000 per day for each violation. This amount has subsequently been increased to $27,500.3
Section 3008(a)(3), 42 U.S.C. § 6928(a)(3), provides that any order assessing a penalty shall take
into account:

. the seriousness of the violation, and
. any good faith efforts to comply with the applicable requirements.

Section 3008(g) applies to civil judicial enforcement actions and establishes liability to
the United States for civil penalties of up to $27,500 per day for each violation of Subtitle C.
This document sets forth the Agency's Policy and internal guidelines for determining penalty
amounts that: (1) should be sought in administrative actions filed under RCRA* and (2) would be

¥The amount that may be sought was adjusted upward from the statutory maximum of
$25,000 to $27,500 pursuant to the authority of the Debt Collection Improvement Act of 1996,
28 U.S.C. § 2461, and regulations implementing that Act found at 40 CFR Part 19. For more
information, see the May 19, 1997, Memorandum from Steven A. Herman “Modifications to
EPA Penalty Policies to Implement the Civil Monetary Penalty Inflation Rule (Pursuant to the
Debt Collection Improvement Act of 1996).”

* This Policy does not limit the penalty amount that may be sought in civil judicial
actions. In civil judicial actions brought pursuant to RCRA, the United States may, in its
discretion, continue to file complaints requesting a civil penalty up to the statutory maximum
amount, and may litigate for the maximum amount justifiable on the facts of the case.
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acceptable in settlement of administrative and judicial enforcement actions under RCRA®. This
Policy supersedes the guidance document entitled, “Applicability of RCRA Penalty Policy to
LOIS Cases” (November 16, 1987). It does not, however, apply to penalties assessed under
Subtitle I (UST) of RCRA, 42 U.S.C. § 6991, et seq, and penalties assessed under the Mercury-
Containing and Rechargeable Battery Management Act of 1996 (“Battery Act”), 42 U.S.C. 8§
14301-14336°.

The purposes of the Policy are to ensure that RCRA civil penalties are assessed in a manner
consistent with Section 3008; that penalties are assessed in a fair and consistent manner; that
penalties are appropriate for the gravity of the violation committed; that economic incentives for
noncompliance with RCRA requirements are eliminated; that penalties are sufficient to deter
persons from committing RCRA violations; and that compliance is expeditiously achieved and
maintained.

This Policy does not address whether assessment of a civil penalty is the correct enforcement
response to a particular violation. Rather, this Policy focuses on determining the proper civil
penalty amount that the Agency should obtain once a decision has been made that a civil penalty
is the proper enforcement remedy to pursue. For guidance on when to assess administrative
penalties, enforcement personnel should consult the Hazardous Waste Civil Enforcement
Response Policy, March 15, 1996, and any subsequent amendments to that document. The
Enforcement Response Policy provides a general framework for identifying violations and
violators of concern as well as guidance on selecting the appropriate enforcement response to
various RCRA violations.

While this Policy addresses the calculation of specific penalty amounts for the purposes of
administrative enforcement actions, under appropriate circumstances, Agency personnel may
plead the statutory maximum penalty. This form of notice pleading, which is allowed under the
revised Consolidated Rules of Practice,” 40 CFR § 22.14(a)(4), permits the Agency to avoid

*In addition to administrative actions and administrative and judicial settlements brought
under RCRA Subtitle C, this Policy applies to penalties sought in administrative complaints and
accepted in settlement of administrative and judicial enforcement actions brought pursuant to the
authority of RCRA Section 4005(c)(2)(A), 42 U.S.C. § 6945(c)(2)(A). This provision allows for
federal enforcement where EPA has determined that the state has not adopted an adequate
program.

®This Policy does, however, apply to penalties assessed under Section 14323 of the
Battery Act relating to the collection, storage or transportation of some types of batteries.

"The Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties, Issuance of Compliance or Corrective Action Orders, and the Revocation, Termination
or Suspension of Permits (“the Consolidated Rules of Practice” or “the Rules”) are found at 40





potential issues regarding the proposing of a penalty where information, such as the financial
viability of the respondent, cannot be obtained before the complaint is filed. For more
information, see the May 28, 1996, Memorandum from Robert VVan Heuvelen “Interim Guidance
on Administrative and Civil Judicial Enforcement Following Recent Amendments to the Equal
Access to Justice Act” and the preamble to the revised Consolidated Rules of Practice, 64 Fed.
Reg. 40137, 40151 (7/23/99).

The RCRA Civil Penalty Policy is immediately applicable and should be used to calculate
penalties sought in all RCRA administrative actions or accepted in settlement of both
administrative and judicial civil enforcement actions brought under the statute after the date of
the Policy, regardless of the date of the violation. To the maximum extent practicable, the Policy
shall also apply to the settlement of administrative and judicial enforcement actions instituted
prior to but not yet resolved as of the date the Policy is issued.?

The procedures set out in this document are intended solely for the guidance of government
personnel. They are not intended and cannot be relied upon to create rights, substantive or
procedural, enforceable by any party in litigation with the United States. The Agency reserves
the right to act at variance with this Policy and to change it at any time without public notice.

III. RELATIONSHIP TO AGENCY PENALTY POLICY
The RCRA Civil Penalty Policy sets forth a method for calculating penalties consistent with

the established goals of the Agency's Policy on Civil Penalties® which was issued on February 16,
1984. These goals are:

. deterrence;
. fair and equitable treatment of the regulated community; and
. swift resolution of environmental problems.

CFR Part 22. Revisions to these Rules were published on July 23, 1999, (64 Fed. Reg. 40137),
and were effective August 23, 1999.

For more information on the role of Agency penalty policies in administrative litigation
and their use by Presiding Officers and the Environmental Appeals Board, see the March 19,
1997, Memorandum from Robert VVan Heuvelen “Impact of Wausau on Use of Penalty Policies”
and the December 15, 1995, Memorandum from Robert VVan Heuvelen “Guidance on Use of
Penalty Policies in Administrative Litigation.” For EAB discussions on this subject, see In re:
Catalina Yachts, 8 E.A.D. 199 (EAB, 3/24/99); In re: Ocean State Asbestos Removal, 7 E.A.D.
522 (EAB, 3/13/98). The Regions are counseled to review current caselaw and policies issued
which may affect the role of the Agency’s penalty policies in administrative litigation.

Codified as Policy PT.1-1 in the Revised General Enforcement Policy Compendium.





The RCRA Penalty Policy also adheres to the Agency’s 1984 Civil Penalty Policy's framework
for assessing civil penalties by:

. calculating a preliminary deterrence amount consisting of a gravity component and a
component reflecting a violator's economic benefit of noncompliance; and
. applying adjustment factors to account for differences between cases.

IV. DOCUMENTATION AND RELEASE OF INFORMATION

A. DOCUMENTATION FOR PENALTY SOUGHT IN ADMINISTRATIVE LITIGATION

In order to support the penalty proposed in the administrative enforcement action, enforcement
personnel must include in the case file an explanation of how the proposed penalty amount was
calculated. As asound case management practice in administrative cases, a case "record" file
should document or reference all factual information on which EPA will need to rely to support
the penalty amount sought in the enforcement action. Full documentation of the reasons and
rationale for the penalty complaint amount is important to expeditious, successful administrative
enforcement of RCRA violations. The documentation should include all relevant information and
documents which served as the basis for the penalty complaint amount and were relied upon by
the Agency decision-maker. In general, only final documents, but not preliminary documents,
such as drafts and internal memoranda reflecting earlier deliberations, should be included in the
record file. All documentation supporting the penalty calculation should be in the record file at
the time the complaint is issued. The documentation should be supplemented to
include a justification for any adjustments to the penalty amount in the complaint made after
initial issuance of the complaint, if such adjustments are necessary.

Additionally, Agency regulations governing administrative assessment of civil penalties, at 40
CFR 8 22.14(a)(4)(i), require that in cases where a specific penalty demand is included in the
complaint, a brief explanation of the rationale for the proposed penalty must be included. The
regulations require that in such cases the Agency must additionally explain in the prehearing
exchange of information how the proposed penalty was calculated in accordance with any criteria
set forth in RCRA. See 40 CFR 8 22.19(a)(3). For those penalty cases where the statutory
maximum is pled in the complaint, the regulations require that the Agency include in the
prehearing exchange all factual information relevant to the assessment of the penalty and that the
Agency file, within fifteen days after respondent files its prehearing information exchange, a
document specifying a proposed penalty and explaining how the proposed penalty was calculated
in accordance with any criteria set forth in RCRA.*® See 40 CFR § 22.19(a)(4).

'%For those complaints which contain the statutory maximum, the Consolidated Rules of
Practice require that the complaints state the number of violations (and where applicable, days of
violation) for which a penalty is sought, a brief explanation of the severity of each violation





To ensure that RCRA administrative complaints comply with the statute and the rules for those
cases where a specific proposed penalty is sought when the complaint is initially issued, as long
as sufficient facts are alleged in the complaint, enforcement personnel may plead the following:

Based upon the facts alleged in this Complaint, upon those factors set forth in
Section 3008(a)(3) of the Resource Conservation and Recovery Act (RCRA), 42
U.S.C. 8 6928(a)(3), and the RCRA Civil Penalty Policy, including the
seriousness of the violations, any good faith efforts by the respondent to comply
with applicable requirements, any economic benefit accruing to the respondent,
and such other matters as justice may require, the Complainant proposes that the
Respondent be assessed the following civil penalty for the violations alleged in
this Complaint:

Countl........ $25,000

Count2........ $80,000

Where a specific penalty is sought, enforcement personnel may use the above general language
in the complaint and should include a copy of the penalty calculation worksheets or the
analogous regional penalty calculation summary as an attachment to the complaint. When the
proposed penalty is sent to the respondent in the pre-hearing exchange submission, the penalty
calculation worksheets or the analogous regional penalty calculation summary should be included
at that time. Enforcement personnel must be prepared to present at the pre-hearing conference or
evidentiary hearing more detailed information reflecting the specific factors weighed in
calculating the penalty proposed in the complaint. For example, evidence of specific instances
where the violation actually did, could have, or still might result in harm could be presented to
the trier of fact to illustrate the potential for harm factor of the penalty.

The record supporting the penalty amount specified in the complaint should include a penalty
computation worksheet or the analogous regional penalty calculation summary which explains
the potential for harm, extent of deviation from statutory or regulatory requirements, economic
benefit of noncompliance, and any adjustment factors applied (e.g., good faith efforts to comply).
An example of the worksheet is attached in the Appendix to this Policy. Also, the record should
include any inspection reports and other documents relating to the penalty calculation. For more
information, see the August 9, 1990, Memorandum from James Strock “Documenting Penalty
Calculations and Justifications in EPA Enforcement Actions.”

alleged and a recitation of the statutory penalty authority applicable for each violation alleged in
the complaint. See 40 CFR § 22.14(a)(4)(ii).





B. DOCUMENTATION OF PENALTY SETTLEMENT AMOUNT

Until settlement discussions or the pre-hearing information exchanges occur with the
respondent, mitigating and equitable factors and overall strength of the Agency's enforcement
case may be difficult to assess. Accordingly, preparation of a penalty calculation worksheet for
purposes of establishing the Agency's settlement position on penalty amount may not be feasible
prior to the time that negotiations with the violator commence. Once the violator has presented
the Region with its best arguments relative to penalty mitigation, the Region may, at its
discretion, complete and document a penalty calculation to establish its initial "bottom line"
settlement position. However, at a minimum, prior to final approval of any settlement, whether
administrative or judicial, enforcement personnel should complete a final worksheet and
narrative explanation or an analogous regional penalty calculation summary which provides the
rationale for the final settlement amount to be included in the case file. As noted above,
enforcement personnel may, in arriving at a penalty settlement amount, deviate significantly from
the penalty amount sought in an administrative complaint, provided such discretion is exercised
in accordance with the provisions of this Policy.

An example of the penalty computation worksheet that may be included in the case file is
attached to this Policy in Section X.A.

C. RELEASE OF INFORMATION

Release of information to members of the public relating to the use of the RCRA Civil Penalty
Policy in enforcement cases is subject to the Freedom of Information Act (FOIA), 5 U.S.C.
§ 552, and the Agency regulations implementing that Act, 40 CFR Part 2. FOIA, as implemented
through Agency regulations, sets forth procedural and substantive requirements governing the
disclosure of information by Federal agencies. While the Agency maintains a policy of openness
and freely discloses much of what is requested by the public, there are a number of exemptions in
FOIA which allow the Agency to withhold and protect from disclosure certain documents and
information in appropriate circumstances.

In ongoing enforcement cases, documents and other material that deal with establishing the
appropriate amount of a civil penalty (particularly penalty computation worksheets and similar
calculation summaries) may be covered by two different FOIA exemptions, 5 U.S.C.88 552(b)(5)
and (7). Documents that support or relate to the amount of the civil penalty the Agency would be
willing to accept in settlement are likely to fall within the scope of these exemptions and in many
cases can be withheld. Documents that support or relate to the amount of a penalty the Agency
has proposed in an administrative complaint may also qualify for protection under the
exemptions.™* It is important to note that the Agency should, under most circumstances, release

1If EPA receives a FOIA request relating to the civil penalty in a judicial enforcement
action, it must notify and coordinate with the Department of Justice before responding.





the final draft of the penalty computation worksheets or the analogous regional penalty
calculation summary at the time a specific penalty amount is proposed. For more information on
the Agency’s policy of releasing information, see the August 15, 1996, Memorandum from
Steven A. Herman “Public Release of EPA Enforcement Information.” Because issues relating
to FOIA and application of its exemptions require special attention, the Regional Freedom of
Information Act Officer or appropriate attorney in the regional legal office should be consulted
whenever any request is made by a member of the public relating to the application of the RCRA
Penalty Policy in general or in a specific enforcement action. For additional information on
FOIA and current Agency FOIA policy, Agency enforcement personnel should consult the 1992
EPA Freedom of Information Act Manual and contact the Office of General Counsel (Finance
and Operations Law Office).

V. RELATIONSHIP BETWEEN PENALTY AMOUNT SOUGHT IN AN
ADMINISTRATIVE ACTION AND ACCEPTED IN SETTLEMENT

The Consolidated Rules of Practice for administrative proceedings allow the Agency to include
a specific proposed penalty in the complaint or within 15 days after the respondent files its
prehearing exchange of information. The Rules require that, in either situation, the Agency must
provide the respondent with an explanation of how the penalty was calculated in accordance with
any criteria set forth in RCRA.*? The Penalty Policy not only facilitates compliance with the
Rules of Practice by requiring that enforcement personnel calculate a proposed penalty (and
include this amount and the underlying rationale for adopting it either in the complaint or within
15 days after the respondent files the prehearing exchange), but also identifies a methodology for
calculating penalty amounts which would be acceptable to EPA in settlement of administrative
and judicial enforcement actions. The Agency expects that the dollar amount of the proposed
penalty that will be sought in the administrative hearing will often exceed the amount of the
penalty the Agency would accept in settlement. This may be so for several reasons.

First, at the time the complaint is filed, the Agency will often not be aware of mitigating
factors (then known only to the respondent) on the basis of which the penalty may be adjusted
downward. Second, it is appropriate that the Agency have the enforcement discretion to accept
in settlement a lower penalty than it has sought in its complaint, because in settling a case the
Agency is able to avoid the costs and risks of litigation. Moreover respondents must perceive
that they face some significant risk of higher penalties through litigation to have appropriate
incentives to agree to penalty amounts acceptable to the Agency in settlement.

Therefore, Agency enforcement personnel should, as necessary, prepare two separate penalty
calculations for each administrative proceeding -- one to support the initial proposed penalty and
the other to be placed in the administrative file as support for the final penalty amount the

12See 40 CFR §8 22.19(a)(3) and (4).
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Agency accepts in settlement.”® In calculating the amount of the proposed penalty to be sought in
an administrative proceeding, Agency personnel should total: (1) the gravity-based penalty
amount (including any multi-day component), and (2) an amount reflecting upward adjustments**
of the penalty, and subtract from this sum an amount reflecting any downward adjustments in the
penalty based solely on respondent's "good faith efforts' to comply with applicable
requirements.” This total should then be added to the amount of any economic benefit accruing
to the violator. The result will be the proposed penalty the Agency will seek in the administrative
proceeding.

The methodology for determining and documenting the penalty figure the Agency accepts in
settlement should be basically identical to that employed in calculating the proposed penalty, but
should also include consideration of: (1) any new and relevant information obtained from the
violator or elsewhere, and (2) all other downward adjustment factors (in addition to the "good
faith efforts" factor weighed in calculating the proposed penalty).

It may be noted that the RCRA Penalty Policy serves as guidance not only to Agency
personnel charged with responsibility for calculating appropriate penalty amounts for RCRA
violations but also under 40 CFR § 22.27(b) to judicial officers presiding over administrative

3 In judicial actions, it will generally only be necessary to calculate a penalty amount to
support any penalty the Agency is to accept in settlement. Counsel for the United States may
point out to the court in judicial actions that the penalty figure it seeks is consistent with the
rationale underlying the Penalty Policy. However, counsel should not suggest that the court is
bound to follow the Policy in assessing a civil penalty.

“While the Agency may at this early juncture have limited knowledge of facts necessary
to calculate any upward adjustments in the penalty, it should be remembered that amendments to
the complaint (including the amount of the proposed penalty) may be made after an answer is
filed only with the leave of the presiding officer. See 40 CFR § 22.14(c).

*Since Section 3008(a)(3) of RCRA requires that a violator's "good faith efforts to
comply with applicable requirements” be considered by the Agency in assessing any penalty, it is
appropriate that this factor be weighed in calculating the proposed penalty based on information
available to EPA. While Section 3008(a)(3) also requires that the Agency weigh the seriousness
of the violation in assessing a penalty, this requirement is generally satisfied by including a
gravity-based component which reflects the seriousness (i.e., the potential for harm and extent of
deviation from applicable requirements) of the violation. As noted above, enforcement personnel
may in their discretion further adjust the amount of the proposed penalty downward where the
violator or information obtained from other sources has convincingly demonstrated prior to the
time EPA files the administrative complaint or the subsequent proposed penalty calculation
document (where the statutory maximum is sought in the complaint) that application of
additional downward adjustment factors is warranted by the facts.
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proceedings at which proper penalty amounts for violations redressable under RCRA Sections
3008(a) and (g) are at issue. Such judicial officers thus have discretion to apply most of the
upward or downward adjustment factors described in this Policy in determining what penalty
should be imposed on a violator. However, judgments as to whether a penalty should be reduced
in settlement because: (1) the violator is willing to undertake an environmental project in
settlement of a penalty claim, (2) the Agency faces certain litigative risks in proceeding to
hearing or trial, or (3) the violator demonstrates a highly cooperative attitude throughout the
compliance inspection and enforcement process, are decisions involving matters of policy and
prosecutorial discretion which by their nature are only appropriate to apply in the context of
settling a penalty claim. It is therefore contemplated that decisionmakers in administrative
proceedings would not adjust penalty amounts downward based upon their assessment of any of
these three “settlement only” factors in assessing a civil penalty.

VI. DETERMINATION OF GRAVITY-BASED PENALTY AMOUNT

RCRA Section 3008(a)(3) states that the seriousness of a violation must be taken into account
in assessing a penalty for the violation. The gravity-based component is a measure of the
seriousness of violation. The gravity-based penalty amount should be determined by examining
two factors:

. potential for harm; and
. extent of deviation from a statutory or regulatory requirement.

A. POTENTIAL FOR HARM

The RCRA requirements were promulgated in order to prevent harm to human health and the
environment. Thus, noncompliance with any RCRA requirement can result in a situation where
there is a potential for harm to human health or the environment. In addition to those violations
that involve actual or potential contamination from the release of hazardous wastes, violations
such as failure to comply with recordkeeping requirements create a risk of harm to the
environment or human health as well as undermine the integrity of the RCRA regulatory
program. Accordingly, the assessment of the potential for harm resulting from a violation should
be based on two factors:

. the risk of human or environmental exposure to hazardous waste and/or hazardous
constituents that may be posed by noncompliance, and

. the adverse effect noncompliance may have on statutory or regulatory purposes or
procedures for implementing the RCRA program.
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1. Risk of Exposure

The risk of exposure presented by a given violation depends on both the likelihood that human
or other environmental receptors may be exposed to hazardous waste and/or hazardous
constituents and the degree of such potential exposure. Evaluating the risk of exposure may be
simplified by considering the factors which follow below.

a. Probability of Exposure

Where a violation involves the actual management of waste, a penalty should reflect the
probability that the violation could have resulted in, or has resulted in a release of hazardous
waste or constituents, or hazardous conditions posing a threat of exposure to hazardous waste or
waste constituents. The determination of the likelihood of a release should be based on whether
the integrity and/or stability of the waste management unit or waste management practice is
likely to have been compromised.

Some factors to consider in making this determination would be:

. evidence of release (e.g., existing soil or groundwater contamination),
. evidence of waste mismanagement (e.g., rusting drums), and
. adequacy of provisions for detecting and preventing a release (e.g., monitoring

equipment and inspection procedures).
A larger penalty is presumptively appropriate where the violation significantly impairs the

ability of the hazardous waste management system to prevent and detect releases of hazardous
waste and constituents.

b. Potential Seriousness of Contamination

When calculating risk of exposure, enforcement personnel should weigh the harm which
would result if the hazardous waste or constituents were in fact released to the environment.

Some factors to consider in making this determination would be:
. quantity and toxicity of wastes (potentially) released,

. likelihood or fact of transport by way of environmental media (e.g., air and
groundwater), and
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. existence, size, and proximity of receptor populations (e.g., local residents, fish, and
wildlife, including threatened or endangered species) and sensitive environmental
media (e.g., surface waters and aquifers).*

In considering the risk of exposure, the emphasis is placed on the potential for harm posed by a
violation rather than on whether harm actually occurred. Violators rarely have any control over
whether their pollution actually causes harm. Therefore, such violators should not be rewarded
with lower penalties simply because the violations did not result in actual harm.

2. Harm To The RCRA Regulatory Program

There are some requirements of the RCRA program which, if violated, may not appear to give
rise as directly or immediately to a significant risk of contamination as other requirements of the
program. Noncompliance with these requirements, however, directly increases the threat of harm
to human health and the environment. Therefore, all regulatory requirements are fundamental to
the continued integrity of the RCRA program. Violations of such requirements may have serious
implications and merit substantial penalties where the violation undermines the statutory or
regulatory purposes or procedures for implementing the RCRA program. Some examples of this
kind of regulatory harm include:

. failure to notify as a generator or transporter of hazardous waste, and/or owner/
operator of a hazardous waste facility pursuant to section 3010;

. failure to comply with financial assurance requirements;

. failure to submit a timely/adequate Part B application;

. failure to respond to a formal information request;

. operating without a permit or interim status;

. failure to prepare or maintain a manifest; or

. failure to maintain groundwater monitoring results.

It should also be clear that these types of requirements are based squarely on protection
concerns and are fundamental to the overall goals of RCRA to handle wastes in a safe and
responsible manner. For example, preparation and maintenance of manifests are vital to ensure
that hazardous waste is not mishandled, responses to information requests are necessary to ensure
that crucial information is obtained and, in some cases, immediately acted upon, and
groundwater monitoring results must be maintained to ensure releases can be fully addressed and

°In considering this factor, the environmental sensitivity of the receptor areas or
populations should be examined. The risk of exposure to a particularly sensitive environmental
area, such as a wetlands, a drinking water source, or the habitat of a threatened or endangered
species, may be a basis for an upward adjustment of the category chosen for the potential harm
(i.e., minor to moderate, moderate to major) or a selection of a higher amount in the range of the
chosen penalty matrix cell.
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the spreading of contamination is stopped.
3. Applying the Potential for Harm Factor

a. Evaluating the Potential for Harm

Enforcement personnel should evaluate whether the potential for harm is major, moderate, or
minor in a particular situation. The degree of potential harm represented by each category is
defined as:

MAJOR: (1) The violation poses or may pose a substantial risk of exposure of
humans or other environmental receptors to hazardous waste or
constituents; and/or
(2) the actions have or may have a substantial adverse effect on statutory
or regulatory purposes or procedures for implementing the RCRA
program.

MODERATE: (1) The violation poses or may pose a significant risk of exposure of
humans or other environmental receptors to hazardous waste or
constituents; and/or
(2) the actions have or may have a significant adverse effect on statutory
or regulatory purposes or procedures for implementing the RCRA
program.

MINOR: (1) The violation poses or may pose a relatively low risk of exposure of
humans or other environmental receptors to hazardous waste or
constituents; and/or
(2) the actions have or may have a small adverse effect on statutory or
regulatory purposes or procedures for implementing the RCRA program.

The examples which follow illustrate the differences between major, moderate, and minor
potential for harm. Just as important as the violation involved are the case specific factors
surrounding the violation. Enforcement personnel should avoid automatic classification of
particular violations.

b. Examples
Example 1 - Major Potential for Harm
40 CFR 8§ 265.143 requires that owners or operators of hazardous waste facilities establish

financial assurance to ensure that funds will be available for proper closure of facilities. Under
40 CFR § 265.143(a)(2), the wording of a trust agreement establishing financial assurance for
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closure must be identical to the wording specified in 40 CFR § 264.151(a)(1). Failure to word
the trust agreement as required may appear inconsequential. However, even a slight alteration of
the language could change the legal effect of the financial instrument so that it would no longer
satisfy the intent of the regulation thereby preventing the funds from being available for closure.
Such a facility could potentially become another abandoned hazardous waste site. When the
language of the agreement differs from the requirement such that funds would not be available to
close the facility properly, the lack of identical wording would have a substantial adverse effect
on the regulatory scheme (and, to the extent the closure process is adversely affected, could pose
a substantial risk of exposure). This violation would therefore be assigned to the major potential
for harm category.

Example 2 - Moderate Potential for Harm

Owners and operators of hazardous waste facilities that store containers must comply with the
regulations found at 40 CFR Part 264, Subpart I. One of the regulations found in this Subpart
requires owners/operators to inspect, at least weekly, container storage areas to ensure containers
are not deteriorating or leaking (40 CFR 8 264.174). If a facility was inspecting storage areas
twice monthly, this situation could present a significant risk of release of hazardous wastes to the
environment. Because some inspections were occurring, it is unlikely that a leak would go
completely undetected; however, the frequency of the inspections may allow a container to leak
for up to two weeks unnoticed. The moderate potential for harm category would be appropriate
in this case.

Example 3 - Minor Potential for Harm

Owners or operators of hazardous waste facilities must, under 40 CFR § 262.23, sign each
manifest certification by hand. If a facility was using manifests that had a type-written name
where the signature should be, this would create a potential for harm. Enforcement personnel
would need to examine the impact that failure to sign the manifest certification would have on
the integrity of the manifest system and the validity and reliability of the information indicated on
the manifest. If the manifests were otherwise completed correctly and had other indicia that the
information was correct, the likelihood of exposure and adverse effect on the implementation of
RCRA may be relatively low. The minor potential for harm category could be appropriate for
such a situation.

B. EXTENT OF DEVIATION FROM REQUIREMENT

1. Evaluating the Extent of Deviation
The "extent of deviation” from RCRA and its regulatory requirements relates to the degree to

which the violation renders inoperative the requirement violated. In any violative situation, a
range of potential noncompliance with the subject requirement exists. In other words, a violator
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may be substantially in compliance with the provisions of the requirement or it may have totally
disregarded the requirement (or a point in between). In determining the extent of the deviation,
the following categories should be used:

MAJOR: The violator deviates from requirements of the regulation or statute to such
an extent that most (or important aspects) of the requirements are not met
resulting in substantial noncompliance.

MODERATE: The violator significantly deviates from the requirements of the regulation
or statute but some of the requirements are implemented as intended.

MINOR: The violator deviates somewhat from the regulatory or statutory
requirements but most (or all important aspects) of the requirements are
met.

a. Examples

A few examples will help demonstrate how a given violation is to be placed in the proper
category:

Example 1 - Closure Plan

40 CFR § 265.112 requires that owners or operators of treatment, storage, and disposal
facilities have a written closure plan. This plan must identify the steps necessary to completely
or partially close the facility at any point during its intended operating life. Possible violations of
the requirements of this regulation range from having no closure plan at all to having a plan
which is somewhat inadequate (e.g., it omits one minor step in the procedures for cleaning and
decontaminating the equipment while complying with the other requirements). Such violations
should be assigned to the "major" and "minor" categories respectively. A violation between
these extremes might involve failure to modify a plan for increased decontamination activities as
a result of a spill on-site and would be assigned to the moderate category.

Example 2 - Failure to Maintain Adequate Security

40 CFR 8 265.14 requires that owners or operators of treatment, storage, and disposal facilities
take reasonable care to keep unauthorized persons from entering the active portion of a facility
where injury could occur. Generally, a physical barrier must be installed and any access routes
controlled.

The range of potential noncompliance with the security requirements is quite broad. In a

particular situation, the violator may prove to have totally failed to supply any security systems.
Total noncompliance with regulatory requirements such as this would result in classification into
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the major category. In contrast, the violation may consist of a small oversight such as failing to
lock an access route on a single occasion. Obviously, the degree of noncompliance in the latter
situation is less significant. With all other factors being equal, the less significant noncompliance
should draw a smaller penalty assessment. In the matrix system this is achieved by choosing the
minor category.

C. PENALTY ASSESSMENT MATRIX

Each of the above factors -- potential for harm and extent of deviation from a requirement --
forms one of the axes of the penalty assessment matrix. The matrix has nine cells, each
containing a penalty range. The specific cell is chosen after determining which category (major,
moderate, or minor) is appropriate for the potential for harm factor, and which category is
appropriate for the extent of deviation factor.

The complete matrix is illustrated below.

Extent of Deviation from Requirement

MAJOR MODERATE | MINOR
MAJOR $27,500 $21,999 $16,499
to to to
Potential 22,000 16,500 12,100
for
Harm MODERATE $12,099 $8,799 $5,499
to to to
8,800 5,500 3,300
MINOR $3,299 $1,649 $549
to to to
1,650 550 110

The lowest cell (minor potential for harm/minor extent of deviation) contains a penalty range
from $110 to $549. The highest cell (major potential for harm/major extent of deviation) is
limited by the maximum statutory penalty allowance of $27,500 per day for each violation."’

"Note that all references in this Policy to matrix cells consist of the Potential for Harm
factor followed by the Extent of Deviation factor (e.g., major potential for harm/moderate extent
of deviation is referred to as major/moderate).

18





The selection of the exact penalty amount within each cell is left to the discretion of
enforcement personnel in any given case. The range of numbers provided in each matrix cell
serves as a "fine tuning” device to allow enforcement personnel to better adapt the penalty
amount to the gravity of the violation and its surrounding circumstances. Enforcement personnel
should analyze and rely on case-specific factors in selecting a dollar figure from this range. Such
factors include the seriousness of the violation (relative to other violations falling within the
same matrix cell), the environmental sensitivity of the areas potentially threatened by the
violation, efforts at remediation or the degree of cooperation evidenced by the facility (to the
extent this factor is not to be accounted for in subsequent adjustments to the penalty amount), the
size and sophistication of the violator,'® the number of days of violation," and other relevant
matters. For guidance on recalculation of the gravity based penalty based on new information,
see Section IX A.2.

For some continuing violations, it is possible that circumstances may change during the period
of violation in some manner that could affect the Potential for Harm or Extent of Deviation
determinations. Enforcement personnel may choose different matrix cells for different periods of
the same violation. For example, for a violation that lasts for 100 days, the circumstances during
the first 50 days may warrant a penalty from the major/major cell. On day 51, if the violator
takes affirmative steps to come into compliance or otherwise address the noncompliance but does
not completely end the violation, the Potential for Harm or Extent of Deviation may change
enough to warrant a different category (i.e., moderate or minor). In such a case, enforcement
personnel should calculate separate penalties for the distinct periods of violation. This
adjustment only applies where actions of the violator change the circumstances; natural
attenuation or other natural changes in the circumstances should not result in this type of
bifurcated penalty calculation.

When considering the sophistication of the violator, enforcement personnel may
presume, in the absence of information to the contrary, that entities such as small non-profit
organizations and small municipalities do not possess the same level of sophistication as other
regulated entities. This presumption should, in most circumstances, result in a lower penalty
amount than would otherwise be selected for similar violations. The sophistication of the
violator is also relevant in the case of a small business. Agency personnel should consult the
April 5, 2000, “Small Business Compliance Policy” and consider all relevant factors in
determining the appropriate enforcement response in these circumstances.

For example, for violations that continue for more than one day, when a multi-day
component is not part of the penalty calculation, the number of days can be considered as a factor
to select an appropriate penalty from this matrix.
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VII. MULTIPLE AND MULTI-DAY PENALTIES

A. PENALTIES FOR MULTIPLE VIOLATIONS

1. Multiple Violations Criteria

In certain situations, EPA may find that a facility has violated several different RCRA
requirements. A separate penalty should be proposed in an administrative proceeding and
obtained in settlement or litigation for each separate violation that results from an independent
act (or failure to act) by the violator and is substantially distinguishable from any other claim in
the complaint for which a penalty is to be assessed. A given claim is independent of, and
substantially distinguishable from, any other claim when it requires an element of proof not
needed by the others. In many cases, violations of different sections of the regulations constitute
independent and substantially distinguishable violations. For example, failure to implement a
groundwater monitoring program, 40 CFR § 265.90, and failure to have a written closure plan,
40 CFR § 265.112, are violations which can be proven only if the Agency substantiates different
sets of factual allegations. In the case of a facility which has violated both of these sections of
the regulations, a separate count should be charged for each violation. For litigation or
settlement purposes, each of the violations should be assessed separately and the amounts added
to determine a total penalty to pursue.

It is also possible that different violations of the same section of the regulations could
constitute independent and substantially distinguishable violations. For example, in the case of a
regulated entity which has open containers of hazardous waste in its storage area, 40 CFR
8 265.173(a), and which also ruptured these or different hazardous waste containers while
moving them on-site, 40 CFR § 265.173(b), there are two independent acts. While the violations
are both of the same regulatory section, each requires distinct elements of proof. In this situation,
two counts with two separate penalties would be appropriate. For penalty purposes, each of the
violations should be assessed separately and the amounts totaled.

Penalties for multiple violations also should be sought in litigation or obtained in settlement
where one company has violated the same requirement in substantially different locations. An
example of this type of violation is failure to clean up discharged hazardous waste during
transportation, 40 CFR § 263.31. A transporter who did not clean up waste discharged in two
separate locations during the same trip should be charged with two counts. In these situations,
the separate locations present separate and distinct risks to public health and the environment.
Thus, separate penalty assessments are justified.

Similarly, penalties for multiple violations are appropriate when a company violates the same
requirement on separate occasions not cognizable as multi-day violations (See Section VII.B.).
An example would be the case where a facility fails for a year to take required quarterly
groundwater monitoring samples. For penalty purposes, each failure to take a groundwater
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monitoring sample during the year, which is four total violations, should be assessed separately.

Enforcement personnel are counseled to only calculate penalties for those violations that have
occurred within five years of the date of the complaint. Therefore, generally, penalties should
not be calculated for one-time violations occurring more than five years before the date the
complaint is to be filed and for continuing violations?® ending more than five years before the
date the complaint is to be filed. However, for violations for which injunctive relief is sought,
the amount of time elapsed is generally not a relevant consideration.

2. Compression of Penalties for Related Violations

In general, penalties for multiple violations may be less likely to be appropriate where the
violations are not independent or not substantially distinguishable. Where a claim derives from
or merely restates another claim, a separate penalty may not be warranted. For example, if a
corporate owner/operator of a facility submitted a permit application with a cover letter, signed
by the plant manager's secretary, but failed to sign the application, 40 CFR § 270.11(a), and also
thereby failed to have the appropriate responsible corporate officer sign the application, 40 CFR
§ 270.11(a)(1), the owner/operator has violated the requirement that the application be signed by
a responsible corporate officer. EPA has the discretion to view the violations resulting from the
same factual event, failure to sign the application at all, and failure to have the person legally
responsible for the permit application sign it, as posing one legal risk. In this situation, both
sections violated should be cited in the complaint, but one penalty, rather than two, may be
appropriate to pursue in litigation or obtain in settlement, depending upon the facts of a case. The
fact that two separate sections were violated may be taken into account in choosing higher
"potential for harm™ and "extent of deviation" categories on the penalty matrix.

There are instances where a company's failure to satisfy one statutory or regulatory
requirement either necessarily or generally leads to the violations of numerous other independent

2Continuing violations are those violations that involve an ongoing course of illegal
activity (e.g., operating without a permit) or where the violator is under a continuing obligation
to meet regulatory requirements (e.g., failure to conduct closure activities). For more discussion
on this concept, see In re: Harmon Electronics, Inc., 7 E.A.D. 1 (EAB, 3/24/97) (the failure to
obtain a permit, the failure to have a groundwater monitoring program in place, the failure to
obtain, establish, or maintain closure/post-closure financial assurance and the failure to submit a
notification under RCRA Section 3010 were all continuing violations); Harmon Industries, Inc.
v. Browner, 19 F.Supp.2d 988 (W.D.Mo. 1998) (affirming the EAB’s decision regarding the
continuing violations); and Cornerstone Realty, Inc., v. Dresser-Rand Company, 993 F.Supp. 107
(D.Conn. 1997) (the failure to comply with closure requirements while hazardous waste
remained at the site was a continuing violation). For violations that are not continuing in nature,
see In re: Lazarus Inc., 7 E.A.D. 318 (EAB, 9/30/97) (the requirement to prepare and maintain
PCB annual documents is not continuing in nature).
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regulatory requirements. Examples are the case where: (1) a company through ignorance of the
law fails to obtain a permit or interim status as required by Section 3005 of RCRA and as a
consequence runs afoul of the numerous other (regulatory) requirements imposed on it by 40
CFR Part 265, or (2) a company fails to install groundwater monitoring equipment as required by
40 CFR 88 265.90 and 265.91 and is thus unable to comply with other requirements of Subpart F
of Part 265 (e.g., requirements that it develop a sampling plan, keep the plan at the facility,
undertake quarterly monitoring, prepare an outline of groundwater quality assessment program,
etc.). In cases such as these where multiple violations result from a single initial transgression,
assessment of a separate penalty for each distinguishable violation may produce a total penalty
which is disproportionately high. Accordingly, in the specifically limited circumstances
described, enforcement personnel have discretion to forego separate gravity-based and multi-day
penalties for certain distinguishable violations, so long as the total penalty for all related
violations is appropriate considering the gravity of the offense and is sufficient to deter similar
future behavior and recoup economic benefit.

In deciding which penalties should be compressed (i.e., the violations for which separate
penalties should not be calculated), enforcement personnel should consider the seriousness of the
violation, the importance of the underlying requirement to the regulatory scheme, and the
economic benefit resulting from each violation. Violations that involve substantial
noncompliance or that result in economic benefit that should be recaptured (see Section VIlII
below) should be set forth separately in the complaint. For example, a failure to make a
hazardous waste determination, 40 CFR § 262.11, should not be compressed because this
requirement determines which wastestreams are subject to further regulation.

Even where separate penalties are not calculated for distinguishable violations, all significant
violations should still be cited separately in the complaint to demonstrate the magnitude and
scope of the violations.”* The recitation of all significant violations will provide further support
for a penalty that is based on a risk of harm and extent of deviation for the totality of the
violations.

3. Multiple Violations Treated as Multi-day Violations

As discussed above, multiple violations are appropriate where EPA can demonstrate that
independent and substantially distinguishable violations have occurred. As discussed in the next
section, violations should be treated as multi-day violations (one penalty with a multi-day
component) where the same violation continues uninterrupted for more than one day.

Where a facility has through a series of independent acts or omissions repeatedly violated the
same statutory or regulatory requirement, the violations may begin to closely resemble multi-day
violations in their number and similarity to each other. This is particularly true where the

2All complaints should cite those violations for which injunctive relief is sought.
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violations occur within close proximity in time to each other and are based on similar acts by the
violator. In these circumstances, enforcement personnel have discretion to treat each violation
after the first in the series as multi-day violations (assessable at the rates provided in the multi-
day matrix), if to do so would produce a more equitable penalty calculation. For example, if a
facility fails to submit four quarterly reports in the same year, the Agency may treat these as four
separate violations. However, if a facility is required to conduct daily inspections but fails to do
so for an entire month or longer, the Agency may calculate the penalty utilizing the multi-day
matrix. In those cases where a series of recurring, separate violations are treated as multi-day
violations, enforcement personnel should treat each occurrence as one day for purposes of
calculating the multi-day component.

As a matter of policy, in those cases where enforcement personnel are calculating a penalty
with a multi-day component for a series of independent acts or omissions, the calculation should
be based on those violations that occur within five years of the date the complaint is to be filed.

B. PENALTIES FOR MULTI-DAY VIOLATIONS

RCRA provides EPA with the authority to assess in administrative actions or seek in court
civil penalties of up to $27,500 ?* per day of non-compliance for each violation of a requirement
of Subtitle C (or the regulations which implement that subtitle). This language explicitly
authorizes the Agency to consider the duration of each violation as a factor in determining an
appropriate total penalty amount. Accordingly, any penalty assessed should consist of a
gravity-based component, economic benefit component, and to the extent that violations can be
shown or presumed to have continued for more than one day, an appropriate multi-day
component. The multi-day component should reflect the duration of the violation at issue,
subject to the guidelines set forth in Section VII C., below.

After it has been determined that any of the violations alleged has continued for more than one
day, the next step is to determine the length of time each violation continued and whether a
multi-day penalty is mandatory, presumed, or discretionary.? In most instances, the Agency
should only seek to obtain multi-day penalties, if a multi-day penalty is appropriate, for the
number of days it can document that the violation in question persisted. However, in some
circumstances, reasonable assumptions as to the duration of a violation can be made. For
example, a violation by an owner/operator of a land disposal facility for operating after it had lost
interim status pursuant to RCRA Section 3005(e)(2) can generally be deemed to have begun on
November 8, 1985, and continued at least until the time of the last inspection in which it was
determined the facility was being operated without interim status. In the case where an

22See footnote 3.

%See footnote 20 for more information on continuing violations.
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inspection reveals that a facility has no groundwater monitoring wells in place it can be assumed,
in the absence of evidence to the contrary, that the facility has never had any wells. Here the
violation can be treated as having commenced on the day that waste management operations
triggering the Part 265, Subpart F requirements began or the effective date of the regulations,
whichever is later. A multi-day penalty could then be calculated for the entire period from the
date the facility was required to have wells in place until the date of the inspection showing they
did not.

Conversely, in cases where there is no statutory or regulatory deadline from which it may be
assumed compliance obligations began to run, a multi-day penalty should account only for each
day for which information provides a reasonable basis for concluding that a violation has
occurred. For example, if an inspection revealed that a generator was storing unlabeled drums of
hazardous wastes without complying with 40 CFR § 262.34, the facility would be in violation of
the storage requirements for permitted facilities found in 40 CFR Part 264. Enforcement
personnel should allege in the complaint and present evidence as to the number of days each
violation lasted. Documentation in a case such as this might consist of an admission from a
facility employee that drums were stored improperly for a certain number of days. In such a case,
a multi-day penalty would then be calculated for the number of days stated.

Where EPA determines that a violation persists, enforcement personnel may calculate the
penalty for a period ending on the date of compliance or the date the complaint is filed or, if the
complaint references only the statutory maximum, the date the proposed penalty is submitted.

If the calculation is based on the date the complaint is filed, and if the violation continues after
that date, the complaint should include language stating that EPA may amend the complaint
because the violation may continue to occur after filing. For example, the complaint could state:

The violation alleged in Count 1 of this complaint is of a continuing
nature and continues, to the best of EPA’s knowledge and belief, as of
the date of the filing of this complaint. EPA, therefore, reserves the
right to amend this complaint and the penalty proposed herein to
reflect additional days of violation for the violation alleged in Count 1.

Alternatively, enforcement personnel may consider including language in the complaint stating
that the penalty will include a specific, additional per day amount until the violation is corrected.
The language of the complaint should be clear that the amount chosen is based on the
circumstances as they are known at the time the complaint is filed and that if the conditions
change, the amount of the penalty sought may change. For example, the complaint could state:

The violation alleged in Count 1 of this complaint is of
a continuing nature and continues, to the best of EPA’s
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knowledge and belief, as of the date of the filing of this
complaint. In addition to the penalty proposed in
paragraph ___ of this complaint, EPA is hereby
assessing an additional penalty of $ for each day
after the filing of the complaint that the violation
alleged in Count 1 continues. This additional penalty
assessment is based on the same factors on which the
penalty in paragraph s based. Should
circumstances or conditions relating to the alleged
violation change, EPA reserves the right to adjust the
continuing penalty amount accordingly.

If the complaint includes only the statutory maximum with a proposed penalty to be submitted
after the prehearing exchange, the complaint should include general reservation language similar
to the first sample language above. The proposed penalty should then be calculated to the date of
the proposed penalty submission (including the days between the date of the complaint and the
date of the proposed penalty submission). To account for the continuing violation, the proposed
penalty submission should include a per day penalty amount that will be sought at hearing above
the proposed amount, similar to the second sample language above.

C. CALCULATION OF THE MULTI-DAY PENALTY

After the duration of the violation has been determined, the multi-day component of the total
penalty is calculated, pursuant to the Multi-Day Matrix, as outlined below.

Step 1: Determine the gravity-based designations for the violation, e.g.,
major-major, moderate-minor, or minor-minor;

Step 2: Determine, for the specific violation, whether multi-day penalties are
mandatory, presumed, or discretionary, as follows:

Mandatory multi-day penalties - Multi-day penalties are considered mandatory for days 2-180 of

all violations with the following gravity-based designations: major-major, major-moderate. The

only exception is when they have been waived or reduced, in "highly unusual cases," as described
below.?* Multi-day penalties for days 181+ are discretionary.

Presumption in favor of multi-day penalties - Multi-day penalties are presumed appropriate for

*Because the Regions can make this determination without Headquarters involvement,
this Policy supersedes the January 1992 Memorandum “Procedures for Consulting with
Headquarters Before Waiving the Mandatory Multi-day Penalties in ‘Highly Unusual” RCRA
Administrative Actions.”
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days 2-180 of violations with the following gravity-based designations: major-minor, moderate-
major, moderate-moderate. Therefore, multi-day penalties should be sought, unless case-specific
facts overcoming the presumption for a particular violation are documented carefully in the case
files. The presumption may be overcome for one or more days. Multi-day penalties for days
181+ are discretionary.

Discretionary multi-day penalties - Multi-day penalties are discretionary, generally, for all days
of all violations with the following gravity-based designations: minor-major, moderate-minor,
minor-moderate, minor-minor. In these cases, multi-day penalties should be sought where
case-specific facts support such an assessment. Discretionary multi-day penalties may be
imposed for some or all days. The bases for decisions to impose or not impose any discretionary
multi-day penalties must be documented in the case files.

Step 3: Locate the corresponding cell in the following Multi-Day Matrix. Multiply
a dollar amount selected from the appropriate cell in the multi-day matrix
(or, where appropriate, a larger dollar amount not to exceed $27,500) by
the number of days the violation lasted. (Note: the duration used in the
multi-day calculation is the length of the violation minus one day, to
account for the first day of violation at the gravity-based penalty rate.)

MULTI-DAY MATRIX OF MINIMUM DAILY PENALTIES (in dollars)

Extent of Deviation from Requirement

MAJOR MODERATE | MINOR
MAJOR $5,500 $4,400 $3,300
Potential to to to
for 1,100 825 605
Harm
MODERATE $2,420 $1,760 $1,100
to to to
440 275 165
The dollar MINOR $:5(§30 $??[§O $110
figure to be 110 110
multiplied by
the number of
days of

violation will generally be selected from the range provided in the appropriate multi-day cell.
The figure selected should not be less than the lowest number in the range provided. Selections
of a dollar figure from the range of penalty amounts can be made at the Region's discretion based
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on an assessment of case-specific factors, including those discussed below.

In determining whether to assess multi-day penalties and what penalty amount is appropriate to
select from the multi-day matrix, the Regions must analyze carefully the specific facts of the
case. This analysis should be conducted in the context of the Penalty Policy's broad goals of: (1)
ensuring fair and consistent penalties which reflect the seriousness (gravity) of violations, (2)
promoting prompt and continuing compliance, and (3) deterring future non-compliance.

Additional factors which may be relevant in analyzing these Policy goals in the context of a
specific case include the seriousness of the violation relative to other violations falling within the
same matrix cell, efforts at remediation or the promptness and degree of cooperation evidenced
by the facility (to the extent not otherwise accounted for in the proposed penalty or settlement
amount), the size and sophistication of the violator, the total number of days of violation, and
other relevant considerations. All of these factors must be analyzed in light of the overriding
goals of the Penalty Policy to determine the appropriate penalties in a specific case.

As discussed above, this Penalty Policy permits a Region to waive or reduce multi-day
penalties, when otherwise mandatory for a violation, in a "highly unusual case.” Because EPA
has determined that almost all continuing "major" violations warrant multi-day penalties, it is
anticipated that such a waiver will occur very infrequently. As required with the presumptive
multi-day violations, when the Region has determined that it will either reduce the number of
days of violation or will not use the multi-day matrix for violations that fall into the mandatory
category, the case-specific facts justifying the reduction or waiver must be documented in the
case file.

Where a violation continues for more than one day, enforcement personnel have the discretion
to calculate a penalty for the entire duration of the violation. However, enforcement personnel
should first calculate the penalty based on the period of violation occurring within five years of
the date the complaint will be filed. If this calculation does not result in an appropriate penalty
for the violation, enforcement personnel should then determine the duration of the violation that
would result in an appropriate penalty.

While this Policy provides general guidance on the use of multi-day penalties, nothing in this
Policy precludes or should be construed to preclude the assessment of penalties of up to $27,500
for each day after the first day of any given violation. Particularly in circumstances where
significant harm has in fact occurred and immediate compliance is required to avert a continuing
threat to human health or the environment, it may be appropriate to demand the statutory
maximum.
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VIII. EFFECT OF ECONOMIC BENEFIT OF NONCOMPLIANCE

The Agency’s 1984 Policy on Civil Penalties mandates the recapture of any significant
economic benefit of noncompliance (EBN) that accrues to a violator from noncompliance with
the law. Enforcement personnel shall evaluate the economic benefit of noncompliance when
penalties are calculated. A fundamental premise of the 1984 Policy is that economic incentives
for noncompliance are to be eliminated. If, after the penalty is paid, violators still profit by
violating the law, there is little incentive to comply. Therefore, it is incumbent on all
enforcement personnel to calculate economic benefit. An “economic benefit” component should
be calculated and added to the gravity-based penalty component when a violation results in
"significant” economic benefit to the violator, as defined below. Economic benefit can result
from a violator delaying or avoiding compliance costs, or when the violator achieves an illegal
competitive advantage through its noncompliance.

The following are examples of regulatory areas for which violations are likely to result in
significant economic benefits: groundwater monitoring, financial requirements, closure/
post-closure, surface impoundment retrofitting, improper land disposal of restricted waste,
clean-up of discharges, Part B permit application submittals, and minimum technology
requirements.

For certain RCRA requirements, the economic benefit of noncompliance may be relatively
insignificant (e.g., failure to submit a report on time). In the interest of simplifying and
expediting an enforcement action, enforcement personnel may forego the inclusion of the benefit
component where it appears that the amount of the component is likely to be less than the
applicable amount shown in the chart below for all violations alleged in the complaint.

When the gravity-based and multi-day EBN should be pursued if it totals:

total penalty is:
$30,000 or less at least $3,000
$30,001 to $49,999 at least 10% of the proposed penalty
$50,000 or more $5,000 or more

In order to determine this, a calculation of economic benefit should be conducted for each
violation that is estimated to have an economic benefit penalty of greater than $200 unless it is
obvious that the relevant EBN total (from the right side of the above chart) will not be reached.
The total economic benefit amount (all violations added together) should be compared to the
chart to determine whether an economic benefit component should be included in the proposed
penalty. Any decision not to seek an economic benefit penalty and the rationale for such a
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decision should be documented on the Penalty Computation Worksheet or analogous regional
office penalty calculation summary.

In some cases, a corporate entity related to the violating facility (e.g., a parent corporation) may
actually realize an economic benefit as a result of noncompliance by the violating facility. For
example, a subsidiary company may be able to supply a product to a parent company at a cost
significantly below its competitors due to noncompliance with RCRA requirements. The parent
company may then sell that product (or utilize it in the manufacturing of a different product) and
realize the benefit from reduced costs of the supplier subsidiary. When information to support
such a calculation is available, enforcement personnel may consider economic benefits that
accrue to related corporate entities in calculating a specific penalty.

It is generally the Agency's policy not to settle cases for an amount less than the economic
benefit of noncompliance. However, the Agency’s 1984 Policy on Civil Penalties explicitly sets
out three general areas where settling the total penalty amount for less than the economic benefit
may be appropriate. Since the issuance of the 1984 Policy, the Agency has added a fourth
exception for cases where ability to pay is a factor.?> The four exceptions are:

. the economic benefit component consists of an insignificant amount (see the chart
above for the minimum amounts to pursue);

. there are compelling public concerns that would not be served by taking a case to trial;

. it is unlikely, based on the facts of the particular case as a whole, that EPA will be able
to recover the economic benefit in litigation; and

. the company has documented an inability to pay the total proposed penalty.
If a case is settled for less than the economic benefit component, a justification must be
included on the Penalty Computation Worksheet or in an appropriate section of the analogous

regional penalty calculation summary.

A. ECONOMIC BENEFIT FROM DELAYED COSTS AND AVOIDED COSTS

1. Background

This section discusses two types of economic benefit from noncompliance in determining the
economic benefit component:

. benefit from delayed costs; and

25See Section 1X.A.3.d. below.
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. benefit from avoided costs.

Delayed costs are expenditures which have been deferred by the violator's failure to comply
with the requirements. The violator eventually will have to spend the money in order to achieve
compliance. Delayed costs are either capital costs (essentially equipment) or one-time
nondepreciable costs (e.g., cleaning up a spill).?® Examples of violations which result in savings
from delayed costs are:

. failure to timely install groundwater monitoring equipment;
. failure to timely submit a Part B permit application; and
. failure to timely develop a waste analysis plan.

Avoided costs are expenditures which will never be incurred. Avoided costs include the usual
operating and maintenance costs which would include any annual periodic costs such as leasing
monitoring equipment. Examples of violations which result in savings from avoided costs are:

. failure to perform annual and semi-annual groundwater monitoring sampling and
analysis;

. failure to use registered hazardous waste transporters (where the violator will not be
responsible for cleaning up the waste);

. failure to perform waste analysis before adding waste to tanks, waste piles,
incinerators; and

. failure to install secondary containment around a tank, where such a containment is

never installed because the violator chooses closure rather than correction and
continued operation.?”’

2. Calculation of Economic Benefit from Delayed and Avoided Costs
Since 1984, it has been Agency policy to use either the BEN computer model or “the rule of

thumb” approach to calculate the economic benefit of noncompliance.®® The rule of thumb
approach is a straight forward method to calculate economic savings from delayed and avoided

%See BEN Users Manual for further guidance on this subject at pages 3-9 to 3-10.

2"\While this cost is an avoided one, it does not fit into the annual cost category in the
BEN model. This is an avoided one-time nondepreciable expense and requires a slightly
modified BEN analysis. See BEN Users Manual for further guidance on this subject at page 3-
11.

8“Guidance for Calculating the Economic Benefit of Noncompliance for a Civil Penalty

Assessment” November 5, 1984 (Codified as Policy Number PT.1-5 of the General Enforcement
Policy Compendium) at pages 2-3.
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compliance expenditures. It is discussed more fully in the policy document “A Framework for
Statute-Specific Approaches to Penalty Assessments” at pages 7-9.%° It is now available in a
Lotus spreadsheet.*® Enforcement personnel may use the rule of thumb approach whenever the
economic benefit penalty is not substantial (generally under $10,000) and use of an expert
financial witness may not be warranted.

For economic benefit penalties that are more substantial (generally more than $10,000),
enforcement personnel should use the BEN model to calculate noncompliance economic
benefits. The primary purpose of the BEN model is to calculate economic savings for settlement
purposes.®* The model can perform a calculation of economic benefit from delayed or avoided
costs based on data inputs, including inputs that consist of optional data items and standard
values already contained in the program (see BEN Worksheet in the Appendix, Section X). As
discussed in the BEN Users Manual, unless case-specific reasons dictate otherwise, enforcement
personnel should rely on the least expensive costs of compliance (i.e., facility expenditures) in
calculating economic benefit penalties.

Enforcement personnel should have a copy of the revised BEN User's Manual (September
1999).% The User’s Manual describes how to use BEN, a computer program that calculates the
economic benefit from delayed and avoided costs for any type of entity, including Federal
facilities. It is designed to aid enforcement personnel with procedures for utilizing BEN, and to
explain the program's results. ** Except for smaller economic benefit calculations where the “rule

»This document is dated February 16, 1984 (Codified as Policy Number PT.1-2 of the
General Enforcement Policy Compendium)

%The Rule of Thumb Spreadsheet and information on its use is available to EPA
enforcement personnel from the Multimedia Enforcement Division of the Office of Regulatory
Enforcement.

$'While the BEN model can be used to develop a proposed penalty for an administrative
hearing, enforcement personnel must be prepared to present a financial expert witness to support
the penalty calculation. In the appropriate circumstances, Agency personnel, with the assistance
of a financial expert, can use case-specific information, relevant regional knowledge and past
experience in the calculation of the economic benefit component. Regardless of which approach
is taken, all calculations must be documented in the case file.

2Both the BEN model and the BEN User’s Manual are downloadable from the Agency’s
website at www.epa.gov.

% In addition to the Manual “Estimating Costs for the Economic Benefits of RCRA
Noncompliance” (September 1997), enforcement personnel are encouraged to use whatever cost
documentation is available to calculate RCRA compliance costs (e.g., contractors and
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of thumb” approach is appropriate, BEN supersedes previous methodologies used to calculate the
economic benefit for civil penalties. Enforcement personnel should also consult the Manual
“Estimating Costs for the Economic Benefits of RCRA Noncompliance” (September 1997).
When using this RCRA Costs Manual, enforcement personnel should ensure that figures set forth
in that Manual reflect current figures given the time elapsed since the Manual was first issued.

The economic benefit component should be calculated initially for the maximum period of
noncompliance. Enforcement personnel should then determine whether that amount should be
reduced for any reasons (e.g., possible application of statute of limitations)*. However,
enforcement personnel should be prepared to support the calculation of economic benefit for the
entire period of noncompliance if there is any uncertainty regarding potential reductions that
may have been identified.

The economic benefit calculation should also take into account the entire period that a violator
enjoys the benefit. In almost all cases, the violator will enjoy the financial benefit until the
economic benefit penalty is paid. Therefore, this calculation should be based on a penalty
payment date corresponding roughly with the relevant hearing date. At the hearing, Agency
personnel should be prepared to argue to the Presiding Officer that the violator will continue to
enjoy the economic benefit until the penalty is paid and the relevant time period should include
any time periods after the hearing prior to penalty payment.

B. ADDITIONAL INFORMATION ON ECONOMIC BENEFIT

In addition to delayed and avoided costs, an economic benefit may accrue to a violator in the
form of an illegal competitive advantage. In this type of economic benefit, the illegal activity
results in a financial gain that the violator would not otherwise realize if the violation had not
been committed. Illegal competitive advantage cases are fundamentally different from those that
routinely rely on BEN-type calculations, and they also arise less frequently. Care should be
taken to insure that any calculation of illegal competitive advantage does not include profits
attributable to lawful operations of the facility or delayed or avoided costs already accounted for
in the BEN calculation. In most cases, a violating facility will realize either benefits from

commercial brochures). If it is disputed, the burden will then shift to the respondent to present
cost documentation to the contrary to be entered and run in BEN. Data provided by respondent
relating to economic benefit should not be run in BEN unless its accuracy and legitimacy have
been verified by the Region. Additionally, OSW's Guidance Manual: Cost Estimates for
Closure and Post-Closure Plans, November, 1986, provides information regarding cost estimates
for input data for BEN.

#Statute of limitations considerations may not be relevant for the calculation of economic

benefit where, for example, the benefit results from violations that continue to the time the
enforcement action is initiated.
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delayed/avoided costs or from an illegal competitive advantage; however, where the
circumstances support it, any penalty amount based on benefits due to illegal competitive
advantage should be added to any other type of economic benefit that has been calculated. For
information regarding methodologies for calculating a penalty based on illegal competitive
advantage, EPA enforcement personnel should consult with the Multimedia Enforcement
Division in OECA. (Note: As of the date of this Policy, financial technical advice for Agency
personnel is available from the Helpline at (888) 326-6778. This service and/or telephone
number is subject to change without notice.)

IX. ADJUSTMENT FACTORS AND EFFECT OF SETTLEMENT

A. ADJUSTMENT FACTORS

1. Background

As mentioned in Section VI of this document, the seriousness of the violation is considered in
determining the gravity-based penalty component. The reasons the violation was committed, the
intent of the violator, and other factors related to the violator are not considered in choosing the
appropriate cell from the matrix. However, any system for calculating penalties must have
enough flexibility to make adjustments that reflect legitimate differences between separate
violations of the same provision. RCRA Section 3008(a)(3) states that in assessing penalties,
EPA must take into account any good faith efforts to comply with the applicable requirements.
EPA’s 1984 Civil Penalty Policy sets out several other adjustment factors to consider. These
include the degree of willfulness and/or negligence, history of noncompliance, ability to pay, and
other unique factors. This RCRA Policy also includes an additional adjustment factor for
environmental projects undertaken by the respondent.

2. Recalculation of Penalty Amount

Before EPA considers mitigating the penalty proposed for an administrative hearing and
applies the adjustment factors, it may be necessary, under certain circumstances, for enforcement
personnel to recalculate the gravity-based or economic benefit component of the penalty figure. If
new information becomes available after the issuance of the proposed penalty which makes it
clear that the initial calculation of the penalty is in error, enforcement personnel should adjust
this figure. Enforcement personnel should document on the Penalty Computation Worksheet or
the analogous regional office penalty calculation summary the basis for recalculating the
gravity-based or economic benefit component of the penalty.

For example, if after the issuance of the proposed penalty, information is presented which
indicates that less waste is involved than was believed when the proposed penalty was issued, it
may be appropriate to recalculate the gravity-based penalty component. Thus, if enforcement
personnel had originally believed that the violator had improperly stored ten barrels of acutely
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hazardous wastes but it was later determined that only a single container of characteristic
hazardous waste was improperly stored, it may be appropriate to recalculate the "potential for
harm" component of the gravity-based penalty from "major" to "moderate” or "minor."

On the other hand, if enforcement personnel initially believed a violator had fully complied
with a specified requirement but subsequently determine that this is not the case, it would be
appropriate to amend the complaint as necessary to add a new count, and revise the total penalty
amount upward to account for this previously undiscovered violation. Likewise, if new
information shows that a previously known violation is more serious than initially thought, an
upward revision of the penalty amount may be required.

Furthermore, if the violator presented new information which established that the work
performed was technically inadequate or useless (e.g., the violator drilled wells in the wrong spot
or did not dig deep enough), it may be more appropriate to keep the gravity-based penalty as
originally calculated and evaluate whether it would be appropriate to mitigate the penalty based
on the "good faith efforts” adjustment factor.

When information is presented which makes it clear that the gravity-based or economic benefit
penalty component is in error, enforcement personnel may, of course, choose to formally amend
the complaint to correct the original penalty component. In all instances, any recalculation of the
penalty should be carefully documented on the Penalty Computation Worksheet or the analogous
regional office penalty calculation summary in the enforcement file.

3. Application of Adjustment Factors

The adjustment factors can increase, decrease or have no effect on the penalty amount sought
from the violator. Adjustments should generally be applied to the sum of the gravity-based and
multi-day components of the penalty for a given violation. Note, however, that after all
adjustment factors have been applied, the resulting penalty must not exceed the statutory
maximum of $27,500 per day of violation. As indicated previously, all supportable upward
adjustments of the penalty amount of which EPA is aware ordinarily should be made prior to
issuance of the proposed penalty, while downward adjustments (with the exception of those
reflecting good faith efforts to comply) should generally not be made until after the proposed
penalty has been issued, at which time the burden of persuasion that downward adjustment is
proper should be placed on respondent. Enforcement personnel should use whatever reliable
information on the violator and violation is readily available at the time of assessment.

Application of the adjustment factors is cumulative, i.e., more than one factor may apply in a
case. For example, if the base penalty derived from the gravity-based and multi-day matrices is
$109,500, and upward adjustments of 10% will be made for both history of noncompliance and
degree of willfulness and/or negligence, the total adjusted penalty would be $131,400 ($109,500
+ 20%).
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For any given factor (except ability to pay, cooperative attitude and litigative risk) enforcement
personnel can, assuming proper documentation, adjust the sum of the gravity-based and
multi-day penalty components for any given violation up or down: (1) by as much as 25% of that
sum in ordinary circumstances, or (2) from 26% to 40% of the sum, in unusual circumstances.
Downward adjustments based on inability to pay or litigative risk will vary in amount depending
on the individual facts present in a given case and in certain circumstances may be applied to the
economic benefit component. Downward adjustments of up to 10% of the gravity-based and
multi-day penalty components can be made based on the cooperative attitude of the respondent.

However, if a penalty is to achieve deterrence, both the violator and the general public must be
convinced that the penalty places the violator in a worse position than those who have complied
in a timely fashion. Moreover, allowing a violator to benefit from noncompliance punishes those
who have complied by placing them at a competitive disadvantage. For these reasons, the
Agency should at a minimum, absent the special circumstances enumerated in Section VI,
recover any significant economic benefits resulting from failure to comply with the law. If
violators are allowed to settle for a penalty less than their economic benefit of noncompliance,
the goal of deterrence is undermined. Except in extraordinary circumstances, which include
cases where there are demonstrated limitations on a respondent'’s ability to pay or very significant
litigative risks, the final adjusted penalty should also include a significant gravity-based
component beyond the economic benefit component.

Finally, as has been noted above, only Agency enforcement personnel, as distinct from an
administrative law judge charged with determining an appropriate RCRA penalty, should
consider adjusting the amount of a penalty downward based on the litigative risks confronting the
Agency, the cooperative attitude of the respondent or the willingness of a violator to undertake an
environmental project in settlement of a penalty claim. This is because these factors are only
relevant in the settlement context.

The following discussion of the adjustment factors is consistent with the EPA’s Civil Penalty
Policy issued in 1984.

a. Good Faith Efforts To Comply/Lack of Good Faith

Under Section 3008(a)(3) of RCRA, good faith efforts to comply with applicable requirements
must be considered in assessing a penalty. The violator can manifest good faith by promptly
identifying and reporting noncompliance or instituting measures to remedy the violation before
the Agency detects the violation. Assuming self-reporting is not required by law and the
violations are expeditiously corrected, a violator's admission or correction of a violation prior to
detection may provide a basis for mitigation of the penalty, particularly where the violator
institutes significant new measures to prevent recurrence. Self-reported violations may be
eligible for penalty mitigation pursuant to EPA’s Policy “Incentives for Self-Policing: Discovery,
Disclosure, and Correction and Prevention of Violations” (65 Fed. Reg. 19617 (4/11/00)). Lack
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of good faith, on the other hand, can result in an increased penalty.

No downward adjustment should be made if the good faith efforts to comply primarily consist
of coming into compliance. Moreover, no downward adjustment should be made because
respondent lacks knowledge concerning either applicable requirements or violations committed
by respondent. EPA will also apply a presumption against downward adjustment for
respondent's efforts to comply or otherwise correct violations after the Agency's detection of
violations (failure to undertake such measures may be cause for upward adjustment as well as
multi-day penalties), since the amount set in the gravity-based penalty component matrix
assumes good faith efforts by a respondent to comply after EPA discovery of a violation.

If a respondent reasonably relies on written statements by the state or EPA that an activity will
satisfy RCRA requirements and it later is determined that the activity does not comply with
RCRA, a downward adjustment in the penalty may be warranted if the respondent relied on those
assurances in good faith. Such claims of reliance should be substantiated by sworn affidavit or
some other form of affirmation. On the other hand, claims by a respondent that "it was not told"
by EPA or the State that it was out of compliance should not be cause for any downward
adjustment of the penalty.

b. Deqgree of Willfulness and/or Negligence

While "knowing" violations of RCRA will support criminal penalties pursuant to Section
3008(d), there may be instances of heightened culpability which do not meet the criteria for
criminal action. In cases where civil penalties are sought for actions of this type, the penalty may
be adjusted upward for willfulness and/or negligence. Conversely, although RCRA is a strict
liability statute, there may be instances where penalty mitigation may be justified based on the
lack of willfulness and/or negligence.

In assessing the degree of willfulness, and/or negligence, the following factors should be
considered, as well as any others deemed appropriate:

. how much control the violator had over the events constituting the violation;

. the foreseeability of the events constituting the violation;

. whether the violator took reasonable precautions against the events constituting the
violation;

. whether the violator knew or should have known of the hazards associated with the
conduct; and

. whether the violator knew or should have known of the legal requirement which was
violated.

It should be noted that this last factor, lack of knowledge of the legal requirement, should
never be used as a basis to reduce the penalty. To do so would encourage ignorance of the law.
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Rather, knowledge of the law should serve only to enhance the penalty.

The amount of control which the violator had over how quickly the violation was remedied
also is relevant in certain circumstances. Specifically, if correction of the environmental problem
was delayed by factors which the violator can clearly show were not reasonably foreseeable and
were out of his or her control and the control of his or her agents, the penalty may be reduced.

c. History of Noncompliance (upward adjustment only)

Where a party previously has violated federal or state environmental laws at the same or a
different site, this is usually clear evidence that the party was not deterred by the previous
enforcement response. Unless the current or previous violation was caused by factors entirely
out of the control of the violator, this is an indication that the penalty should be adjusted
upwards.

Some of the factors that enforcement personnel should consider in making this determination
are as follows:

. how similar the previous violation was;

. how recent the previous violation was;

. the number of previous violations; and

. violator's response to previous violation(s) in regard to correction of problem.

A violation generally should be considered "similar” if the Agency's or State's previous
enforcement response should have alerted the party to a particular type of compliance problem.
A previous violation of the same RCRA or State requirement would constitute a similar
violation.

Nevertheless, a history of noncompliance can be established even in the absence of similar
violations, where there is a pattern of disregard of environmental requirements contained in
RCRA or another statute. Enforcement personnel should examine multimedia compliance by
the respondent and, where there are indications of a history of noncompliance, the penalty should
be adjusted accordingly.

For the purposes of this section, a "previous violation" includes any act or omission for which
a formal or informal enforcement response has occurred (e.g., EPA or State notice of violation,
warning letter, complaint, consent agreement, final order, or consent decree).®* The term also

**Note that while in the context of this Policy the term “previous violation” may include
notices of violation, this Policy does not address the issue of when an enforcement action is
initiated in the context addressed in Harmon Industries, Inc., v. Browner, 191 F.3d 894 (8" Cir.
1999). See In re: Bil-Dry Corporation, 9 E.A.D. 575 (EAB, 1/18/01).
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includes any act or omission for which the violator has previously been given written
notification, however informal, that the Agency believes a violation exists.

In the case of large corporations with many divisions or wholly-owned subsidiaries, it is
sometimes difficult to determine whether a previous instance of noncompliance should trigger
the adjustments described in this section. New ownership often raises similar problems. In
making this determination, enforcement personnel should attempt to ascertain who in the
organization had control and oversight responsibility for compliance with RCRA or other
environmental laws. The violation will be considered part of the compliance history of any
regulated party whose officers had control or oversight responsibility.

In general, enforcement personnel should begin with the assumption that if the same
corporation was involved, the adjustments for history of noncompliance should apply. In
addition, enforcement personnel should be wary of a party changing operators or shifting
responsibility for compliance to different persons or entities as a way of avoiding increased
penalties. The Agency may find a consistent pattern of noncompliance by many divisions or
subsidiaries of a corporation even though the facilities are at different geographic locations. This
often reflects, at best, a corporate-wide indifference to environmental protection. Consequently,
the adjustment for history of noncompliance probably should apply unless the violator can
demonstrate that the other violating corporate facilities are independent.

d. Ability to Pay (downward adjustment only)

The Agency generally will not assess penalties that are clearly beyond the means of the
violator. Therefore, EPA should consider the ability of a violator to pay a penalty. At the same
time, it is important that the regulated community not see the violation of environmental
requirements as a way of aiding a financially-troubled business. EPA reserves the option, in
appropriate circumstances, to seek penalties that might put a company out of business. It is
unlikely, for example, EPA would reduce a penalty where a facility refuses to correct a serious
violation. The same could be said for a violator with a long history of previous violations or
where the violations of the law are particularly egregious. A long history of noncompliance or
gross violations would demonstrate that less severe measures have been ineffective.

Enforcement personnel should conduct a preliminary inquiry into the financial status of the
party against whom a proposed penalty is being assessed. This inquiry may include a review of
publicly-available information through services such as Dun & Bradstreet. In some
circumstances, enforcement personnel should review the financial viability of related entities as
those related entities could provide financial support to the respondent.®

%See In Re New Waterbury, Ltd., 5 E.A.D. 529, 549 (EAB 10/20/94) (“Where, as here,
there are several interrelated business entities all involved in the business of the liable party, the
Agency may properly look into the assets of those other entities to determine whether a penalty is
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Under RCRA, the ability of a violator to pay a proposed penalty is not a factor that the Agency
must consider in assessing a penalty. However, because this is a mitigating factor set forth in this
Policy, enforcement personnel should be generally aware of the financial status of the respondent
in the event that this is raised as an issue in settlement or at a hearing.

The burden to demonstrate inability to pay rests on the respondent, as it does with any
mitigating circumstances.*” Thus, a company’s inability to pay usually will be considered only if
the issue is raised by the respondent. If the respondent fails to fully provide sufficient
information, then enforcement personnel should disregard this factor in adjusting the penalty.

There are several sources available to assist the Regions in determining a regulated entity's
ability to pay. Enforcement personnel should consult the Agency's “Guidance on Determining a
Violator's Ability to Pay A Civil Penalty,” December 16, 1986 (Codified as Policy PT.2-1 in the
Revised General Enforcement Policy Compendium). In addition, the Agency now has three
computer models it uses in determining whether violators can afford compliance costs, clean-up
costs and/or civil penalties: ABEL, INDIPAY and MUNIPAY. ABEL analyzes inability to pay
claims from corporations and partnerships. INDIPAY analyzes those claims from individual
taxpayers. MUNIPAY analyzes inability to pay claims from cities, towns, villages, drinking
water authorities and sewer authorities.®® These models are designed for use in the settlement
context. Because of that, the models are biased in favor of the violator. If the models indicate an
ability to pay, the user can assume that the violator can in fact afford the full penalty, compliance
costs and/or cleanup costs.*

When EPA determines that a violator cannot afford the penalty prescribed by this Policy or

appropriate when the liable party claims that it does not have the resources to pay the penalty on
its own.”) Agency personnel should be aware that while other entities may be able to assist in
paying a penalty, unless those parties are named in the complaint and are found liable, the
Agency may not be able to require those parties to pay.

¥The EAB has agreed that in RCRA enforcement cases, the respondent has the burden of
persuasion on its alleged inability to pay. See In re: Bil-Dry Corporation, 9 E.A.D. 575 (EAB,
1/18/01).

For training or further information about any of the these models, contact the Agency’s
Helpline at (888) 326-6778 or (888) ECONSPT. (Note: This service and/or telephone number is
subject to change without notice.)

*Because the models are dependent upon financial data inputs, the models’ results are
only as current and reliable as the financial data. Enforcement personnel should seek as much
specific information from the violator regarding their claim of inability to pay, including whether
the documents that are submitted need to be supplemented or updated.
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that payment of all or a portion of the penalty will preclude the violator from achieving
compliance or from carrying out remedial measures which the Agency deems to be more
important than the deterrence effect of the penalty (e.g., payment of penalty would preclude
proper closure / post-closure), the following options should be considered in the order presented:

. consider an installment payment plan with interest;

. consider a delayed payment schedule with interest (for example, such a schedule might
even be contingent upon an increase in sales or some other indicator of improved
business; or

. consider straight penalty reductions as a last recourse.

As indicated above, the amount of any downward adjustment of the penalty is dependent on
the individual facts of the case regarding the financial capability of the respondent and the nature
of the violations at issue.

e. Environmental Projects (downward adjustment only)

Under certain circumstances the Agency may consider adjusting the penalty amount downward
in return for an agreement by the violator to undertake an appropriate environmentally beneficial
project. All proposals for such projects should be evaluated in accordance with EPA’s May 1,
1998, Supplemental Environmental Projects Policy and any subsequent amendments to the SEP
Policy.*

f. Other Unigue Factors

This Policy allows an adjustment for factors which may arise on a case-by-case basis. When
developing its settlement position, EPA should evaluate every penalty with a view toward the
potential for protracted litigation and attempt to ascertain the maximum civil penalty the court or
administrative law judge is likely to award if the case proceeds to hearing or trial. The Agency
should take into account, inter alia, the inherent strength of the case, considering, for example,
the probability of proving violations, the probability that the government's legal arguments will
be accepted, the opportunities which exist to establish a useful precedent or send a signal to the
regulated community, the availability and potential effectiveness of the government's evidence,
including witnesses, and the potential strength of the violator's equitable and legal defenses.
Where the Agency determines that significant litigative risks exist, it may also take into account
any disproportionate resource outlay involved in litigating a case that it might avoid by entering
into a settlement. Downward adjustments of the proposed penalty for settlement purposes may
be warranted depending on the Agency's assessment of these litigation considerations. The
extent of the adjustments will depend, of course, on the specific litigation considerations
presented in any particular case. The Memorandum signed by James Strock on August 9, 1990,

“*This Policy can be found on the EPA web site at www.epa.gov.
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"Documenting Penalty Calculations and Justifications of EPA Enforcement Actions,” discusses
further the requirements for legal and factual "litigation risk™ analyses.

However, where the magnitude of the resource outlay necessary to litigate is the only
significant litigation consideration dictating downward adjustment in the penalty amount, the
Agency should still obtain a penalty which not only recoups the economic benefit the violator has
enjoyed, but includes an additional amount sufficient to create a strong economic disincentive
against violating applicable RCRA requirements.

In addition to litigation risks, enforcement personnel can consider, for the purposes of an
expedited settlement, the cooperation of the facility throughout the compliance evaluation and
enforcement process. Enforcement personnel may reduce the gravity-based portion of the
penalty by as much as 10% considering the degree of cooperation and preparedness during the
inspection, provision of access to records, responsiveness and expeditious provision of
supporting documentation requested by EPA during or after the inspection, and cooperation and
preparedness during the settlement process. In addition to creating an incentive for cooperative
behavior during the activities listed above, this adjustment factor further reinforces the concept
that respondents face a significant risk of higher penalties in litigation than in settlement. This
adjustment factor should only be considered in settlements agreed to in principle by the parties
before the filing of the prehearing exchange of information.

It is important to note the difference between a penalty adjustment for cooperative attitude and
for good faith efforts to comply. While self-reporting and correction of violations qualify as
good faith efforts, the cooperation and attitude of the violator throughout the investigation and
enforcement process should be the focus under this factor. For example, a violator may qualify
for this adjustment if it voluntarily provides information prior to the Agency’s use of
investigative tools such as information requests under RCRA Section 3007. Similarly, if a
violator responds completely to an information request well in advance of the due date and
otherwise cooperates fully, a downward adjustment may be appropriate. By contrast, this factor
should not be applied to those cases where the violator indicates an interest in settlement and
enters into negotiations but does not demonstrate other indications of cooperation. Generally,
this adjustment factor should apply to those violators who demonstrate and maintain a high
degree of willingness to work with EPA regarding the investigation and resolution of violations.

If lengthy settlement negotiations cause the violation(s) to continue significantly longer than
initially anticipated, the initial proposed penalty amount should be increased, as appropriate, with
a corresponding amendment of the complaint. The revised figure would be calculated in
accordance with this Policy, and account for the increasing economic benefit and protracted
non-compliance.**

“Enforcement personnel may include, for those violations that continue beyond the date
the complaint is filed, a specific per day penalty amount. See Section VII.B.
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B. EFFECT OF SETTLEMENT

The Consolidated Rules of Practice incorporates the Agency’s policy of encouraging
settlement of a proceeding at any time as long as the settlement is consistent with the provisions
and objectives of RCRA and its regulations. 40 CFR § 22.18(b). If the respondent believes that
it is not liable or that the circumstances of its case justify mitigation of the penalty proposed in
the complaint, the Consolidated Rules of Practice allow it to request a settlement conference.

In many cases, the fact of a violation will be less of an issue than the amount of the proposed
penalty. Once the Agency has established a prima facie case, the burden is always on the violator
to justify any mitigation of the proposed penalty. The mitigation, if any, of the proposed penalty
should follow the adjustment factors guidelines found in Section IX.A. of this document.
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X. APPENDIX

A. PENALTY COMPUTATION WORKSHEETS

PENALTY AMOUNT FOR HEARING!

Company Name:

Address:

Requirement Violated:

1. Gravity based penalty frommatrix ......................

(@ Potential forharm . ...............................

(b)Extentof Deviation . ..................... .. .......
2. Select an amount from the appropriate multi-day matrix cell .
3. Multiply line 2 by number of days of violation minus 1 [or

other number, as appropriate (provide narrative explanation)] .

4, Addline landline 3 . ... .. i,

5. Percent increase/decrease for good faith . .................
6. Percent increase for willfulness/ negligence . ..............
7. Percent increase for history of noncompliance .............

8. Total lines Sthru 7% . ..ot e e

'In those cases where a specific penalty amount will be set forth in the complaint, the
worksheet heading can indicate the penalty calculation is for that purpose. Otherwise, the more
generic heading shown here can be used which can cover both complaints and submission of a
specific penalty after the prehearing exchange.

? Additional downward adjustments, where substantiated by reliable information, may be
accounted for here.






10. Calculate economic benefit

............................

11.  Add lines 4, 9 and 10 for proposed penalty amount
to be sought at hearing

...............................
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SETTLEMENT PENALTY AMOUNT

Company Name:

Address:

Requirement Violated:

1. Gravity based penalty from matrix

(@) Potential forharm .. ...............................
(b) Extent of deviation

2. Select an amount from the appropriate multi-day matrix cell . .

3. Multiply line 2 by number of days of violation minus 1 [or other
number as appropriate (provide narrative explanation) ] . .. ...

4, Addlinelandline3..........0 ..

5. Percent increase/decrease for good faith . ..................
6. Percent increase for willfulness/negligence. . ...............
7. Percent increase for history of noncompliance .. ............
8. Percent increase/decrease for other unique factors

(except litigationrisk) . . ...
9. Addlines5,6,7,and8........... ... ... ... ...
10. Multiplyline4byline9......... ... ... ...
11. Addlines4and10........ ... ... o iiiiiiininnan...
12 Adjustment amount for environmental project.............
13.  Subtractline 12 fromline 11 .......... ... ... . ... ....
14.  Calculate economic benefit............ ... ... .. .. ...

15. Addlines13and 14 ....... ...,






16.

17.

18.

19.

A-4

Adjustment amount for ability-to-pay

....................

....................

Adjustment amount for litigation risk

Add lines 16 and 17

..................................

This procedure should be repeated for each violation.
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NARRATIVE EXPLANATION?
1. Gravity Based Penalty

(a) Potential for Harm:

(attach additional sheets if necessary)

(b) Extent of Deviation:

(attach additional sheets if necessary)

(c) Multiple/Multi-day:

(attach additional sheets if necessary)

2, Adjustment Factors (Good faith, willfulness\negligence, history of compliance, ability to pay,
environmental project credits, and other unique factors must be justified, if applied.)

(a) Good Faith:

> A separate “Narrative Explanation”should be attached to the Penalty Computation
Worksheets for both the hearing amount and settlement amount. Where the discussion of a given
element of a penalty to be included in the Narrative Explanation supporting the settlement
amount will duplicate that appearing in the Narrative Explanation supporting the hearing amount,
the earlier discussion may simply be incorporated by reference.






(b)willfulness/Negligence:

(attach additional sheets if necessary)

(attach additional sheets if necessary)

(c) History of Compliance:

(attach additional sheets if necessary)

(d) Ability to pay:

(e) Environmental Project:

(attach additional sheets if necessary)

(attach additional sheets if necessary)






A-T7

() Other Unique Factors (e.g., cooperative attitude):

(attach additional sheets if necessary)

3. Economic Benefit:

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

(attach additional sheets if necessary)
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BEN WORKSHEET *

1. Case Name

Requirement Violated

2% Initial Capital Investment/Year Dollars
Check here if costs were avoided,
not delayed.

3. One Time Expenditure/Year Dollars

Check here if costs were avoided,
not delayed.

a.. Tax Deductible? YES NO

4. Annual Operating and Maintenance
(O&M) Expenses Year Dollars

5. Date of Noncompliance

6. Date of Compliance

7. Anticipated Date of Penalty Payment

8.* Useful Life of Pollution Control Equipment

9*.  Marginal Income Tax Rate

10.  State Where Facility is Located

11.* Inflation Rate

12.*  Discount Rate

13. Economic Benefit Penalty Component

* See standard value from BEN model

“A separate "BEN Worksheet" should be attached to the Penalty Computation Worksheets
for both the amount proposed for hearing and settlement amount.
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XI.  HYPOTHETICAL APPLICATIONS OF THE PENALTY POLICY
A. EXAMPLE 1
(1) Violation

Company A operated a facility at which it was generating one waste and storing a
different waste generated by a since discontinued process. These wastes which company A had
managed at its facility for years were first listed as hazardous wastes under RCRA in 1997. As a
result, Company A became subject to regulation under Subtitle C of RCRA on the effective date
of the regulation which was November 5, 1997. In a notification timely provided to EPA
pursuant to RCRA Section 3010(a), Company A indicated that it only generated hazardous
waste, without mentioning storage. This notification was never amended or supplemented.
During an inspection on January 10, 1999, an employee revealed that Company A had also been
storing another kind of waste in containers, on site for years. RCRA Section 3010 (a) provides
that notification of waste management activities must be provided to EPA within 90 days of the
promulgation of regulations listing a substance as a hazardous waste subject to Subtitle C of
RCRA. 40 CFR § 262.34 provides that a generator may only store hazardous waste on-site tor 90
days without obtaining a permit or interim status. Thus, beginning on F ebruary 3, 1998 (90 days
after November 5, 1997), Company A was in violation of (1) the requirement that it notify the
Agency pursuant to RCRA Section 3010(a) of its activity as a storer of hazardous waste, and (2)
the requirement imposed by RCRA Section 3005 that it obtain interim status or a permit for its
storage activity. Failure to notify and operating without a permit or interim status constitute
independent or substantially distinguishable violations. Each violation would be assessed
separately and the amounts totaled. The inspectors indicated that Company A's storage area was
secured and that, in general, the facility was well managed. However, there were a number of
violations of the interim status standards. The complaint issued to Company A set forth Part 265
violations as well as the statutory violations. Regional enforcement personnel conducted
preliminary research into Company A’s financial condition and discovered indications of
financial instability. Therefore, the complaint contained the statutory maximum and the Region
prepared a proposed penalty to submit after the prehearing exchange. For simplification, this
example will discuss the §3005 and §3010 violations only. Below is a discussion of the
methodology used to calculate the amount of the penalty proposed for the hearing, followed by a
discussion of the methodology used to calculate the amount of the penalty to be accepted in
settlement.

(2) Seriousness

(a) Failure to Notify
Potential for Harm: Moderate - EPA was prevented from knowing that hazardous
waste was being stored at the facility. However because Company A notified EPA
that it was a generator, EPA did know that hazardous waste was handled at the
facility, but was unaware of the extent of those activities and the risks posed by them.
The violation may have a significant adverse effect on the statutory purposes or
procedures for implementing the RCRA program.
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Extent of Deviation: Moderate - Although Company A did notify the EPA it was a
generator, it did not notify EPA that it stored hazardous waste, and it did not notify EPA
as to all of its activities. Company A significantly deviated from the requirement.

(b) Operating without a permit

Potential for Harm: Major - The fact that the facility generally was well-managed is
irrelevant as to the potential for harm for operating without a permit. This situation
may pose a substantial risk of exposure, and may have a substantial adverse effect on
the statutory purposes for implementing the RCRA program.

Extent of Deviation: Major - Substantial noncompliance with the requirement

because Company A did not notify EPA that it stored hazardous waste, and did not
submit a Part A application.

(3) Gravity-based Penalty

 Failure to notify: Moderate potential for harm and moderate extent of deviation lead
one to the cell with the range of $5,500 to $8,799. Enforcement personnel selected the
mid-point, which is $7,150.

» Operating without a permit: Major potential for harm and major extent of deviation
lead one to the cell with the range of $22,000 to $27,500. Taking into account case-
specific factors, enforcement personnel selected the midpoint, which is $24,750.

o Penalty Subtotal: $7,150 + $24,750 = $31,900

(4) Multi-day Penalty Assessment

(a) Failure to notify: Moderate potential for harm and moderate extent of deviation lead
one to presume that multi-day penalties are appropriate. The applicable cell ranges
from $275 to $1,760. The mid-point is $1,018. [Based on an assessment of relevant
factors (e.g., the seriousness of the violation relative to others falling within the same
matrix cell, the degree of cooperation evidenced by the facility, the number of days of
violation) the midpoint in the range of available multi-day penalty amounts was
selected.] EPA was able to document that the violation continued from February 2,
1998, to the date of the inspection on January 10, 1999, for a total of 343 days (minus
Ist day). [The inspection prompted the Company to immediately file a Section
3010(a) notification and Part A permit application.] The Region elected not to place a
180 day cap on multi-day penalties. Penalty Subtotal: $1,018 x 342 = $348,156.

(b) Operating without a permit: Major potential for harm and major extent of deviation
result in mandatory multi-day penalties. The applicable cell ranges from $1,100 to
$5,500. The mid-point is $3,300. [Based on an assessment of such relevant factors as
those noted in (4) (a) , above, the mid-point in the range of available multi-day
penalty amounts was selected.] The violation continued from February 2, 1998, to
January 10, 1999, for a total of 343 days (minus 1st day). The Region elected not to
place a 180 day cap on multi-day penalties.

Total Penalty Subtotal: $3,300 x 342 = $1,128,600.
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(5) Economic Benefit of Noncompliance

The economic benefit obtained by Company A through its failure to notify pursuant to
RCRA Section 3010(a) consists of savings on mailing and personnel costs which are negligible.
However, the economic benefit the company obtained as a result of its failure to obtain a permit
or interim status is not insignificant. This violation allowed the company to avoid or delay the
costs of filing a Part A permit application and the costs of complying with regulatory
requirements regarding storage of hazardous wastes in containers. In a BEN analysis (copy

omitted for purposes of this example) , the Region calculated the economic benefit to Company
A at $9,000.°

(6) Application of Adjustment Factors for Computation of the Proposed Penalty Amount

(a) Good faith efforts to comply: Prior to issuing the complaint, EPA had only limited
discussions with the facility. Since neither these discussions nor the inspector’s
observations indicated any effort had been made to correct the violations prior to
notification of violations by EPA, no downward adjustment for good faith efforts to
comply was made. Similarly no evidence of lack of good faith was apparent.

(b) Degree of willfulness and/or negligence: In the absence of any affirmative
presentation by the facility warranting downward adjustment (and consistent with the
policy of resolving any uncertainty about the application of downward adjustment
factors against the violator when computing the complaint amount) , the Region only
considered information which might support an upward adjustment. Available
information did not support an upward adjustment.

(c) History of noncompliance: No evidence has been produced thus far that Company A
has had any previous violations at this site. The facility in question is the only facility
owned or operated by Company A. Therefore, no upward adjustment shall be made
for the violations cited above.

(d) Other adjustment factors: Since this computation was designed to produce a penalty
figure to be sought at hearing, the Region did not consider any other downward
adjustment factors. No additional basis for upward adjustment was uncovered.

(7) Final Proposed Penalty Amount

Gravity base + Multi-day + Economic Benefit = Penalty
$31,900 + $1,476,756 + $9,000= $1,517,656

(8) Settlement Adjustments

* In this case, the Region could have used the “rule of thumb” approach to calculate the
EBN given the size of the EBN penalty. Of course, as shown here, BEN can be used for any size
EBN penalty.






A-12

During settlement discussions, Company A presented information which it felt warranted
adjustment of the penalty. After issuance of the proposed penalty, no new information came to
light which supported recalculation of the gravity-based, multi-day, or economic benefit
components of the penalty.

After consideration of the seriousness of the violations and in order to set penalties at a
level which would allow it to achieve compliance quickly (but nevertheless deter future similar
violations), the Region elected to place a 180 day cap on multi-day penalties. Multi-day Penalty
Subtotal: ($1,018 + $3,300) x 179 =$772,922.

(a) Good faith efforts to comply: At settlement negotiations, Company A presented a
written but explicitly non-binding opinion dated October 30, 1997, from the Director
of EPA's Office of Solid Waste (OSW) indicating that the waste which Company A
stored did not come within the ambit of the regulation listing new wastes, which
became effective on November 5, 1997. Other Information indicated that six months
later the Assistant Administrator for Solid Waste and Emergency Response formally
renounced the view contained in the Director's opinion, that Company A probably
was aware of this action, and that the company had failed to provide EPA with either
a Section 3010(a) notification or a Part A permit application even after it likely knew
that its storage activities were subject to Subtitle C regulation. In view of these
unusual facts - i.e., that the company had for roughly a third of the duration of the
violation acted in apparent good faith reliance on the opinion of the Director of OSW
indicating its stored wastes were not subject to regulation - the Region decided to
adjust the penalty for both violations downward by 30%.

(831,900 + $772,922) x 30% = $241,447.

(b) Degree of willfulness and/or negligence: No evidence relative to this factor was
presented for consideration.

(c) History of non-compliance: No new information relevant to this adjustment factor
came to light after issuance of the proposed penalty. :

(d) Ability to pay: Company A raised and documented that it has cash flow problems. It
did not convince EPA that the penalty should be mitigated. An installment plan was

accepted by both parties as a means of payment. Total penalty remained unchanged.

(e) Environmental Projects: The company did not propose any projects.

(f) Other unique factors: No other unique factors existed in this case.

(9) Final settlement penalty amount:

Gravity Multi-day Downward  Economic = Total
base Adjustment  Benefit Penalty
$31,900 + $772,922 - $241,447 + $9,000 = $572,375
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PENALTY AMOUNT FOR HEARING

Company Name: Company A

Address: 123 Main Street, Anytown, Anystate

Requirement Violated: 42 U.S.C. § 6930(a). Failure to notify of hazardous waste

management activities

2. Select an amount from the appropriate multi-day matrix cell .

3. Multiply line 2 by number of days of violation minus 1
BLO018x342). ...

4. Addlinelandline3............................. ...

5. Percent increase/decrease for good faith . ................

6.  Percent increase for willfulness/ negligence . ..............
7. Percent increase for history of noncompliance............
8. * TotallinesSthru7............. ... ... ... ... ......
9. Multiplylinedbyline8..............................
10. Calculate Economic Benefit...........................

11.  Add lines 4, 9 and 10 for penalty amount
to be proposed forhearing . . ........... ... ... ... ... .. ..

* Additional downward adjustments where substantiated by reliable information may

be accounted for here.

$7.150

Moderate
Moderate

$1.018

$348.156
$355.306

N/A
N/A
N/A
N/A
N/A

N/A

$355.306
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NARRATIVE EXPLANATION TO SUPPORT HEARING AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Moderate - EPA was prevented from knowing that hazardous
waste was being stored at the facility. However, because Company A notified EPA that it was a
generator, EPA did know that hazardous waste was handled at the facility. but was unaware of
the extent of those activities and the risk posed by them. The violation may have a significant
adverse effect on the statutory purposes or procedures for implementing the RCRA program.

(attach additional sheets if necessary)

(b) Extent of Deviation: Moderate - Although Company A did notify the Agency that it
was a generator, it did not notify EPA that it stored hazardous waste. While there was partial
compliance, Company A significantly deviated from the requirement.

(attach additional sheets if necessary)

(c) Multiple/Multi-day: Moderate potential for harm and moderate extent of deviation
lead one to presume that multi-day penalties are appropriate. There are no case-specific facts
which would overcome the presumption. The applicable cell ranges from $275 to $1.760. The
midpoint is $1.018. Based on an assessment of relevant factors. (e.g.. the seriousness of the
violation relative to others falling within the same matrix cell. the degree of cooperation
evidenced by the facility, the number of day of violation), the mid-point in the available range
was selected. The violation persisted for 343 days.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,
environmental credits, and other unique factors must be justified, if applicable.)

(a) Good Faith: Neither discussions with the facility nor the inspector’s observations
indicated any effort had been made to correct violations prior to notification of violations by

EPA. Thus no downward adjustment for good faith efforts to comply was made. Similarly, no

evidence of lack of good faith was apparent.

(attach additional sheets if necessary)

(b) Willfulness/Negligence: No evidence relative to this factor was presented for
consideration.

(attach additional sheets if necessary)
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(c¢) History of Compliance: No evidence relative to this adjustment factor was presented

for consideration. There is no evidence of previous violations at this (the Company’s only)
facility.

(attach additional sheets if necessary)

(d) Ability to pay: Although the Region initially suspected inability to pay problems
(and thus cited only the statutory maximum in the complaint). Company A did not submit any
information to support any downward adjustment for this.

(attach additional sheets if necessary)

(e) Environmental Project:

N/A

(attach additional sheets if necessary)

(f) Other Unique Factors:

N/A

(attach additional sheets if necessary)

3. Economic Benefit: Although there is some economic benefit gained from the above cited
violation (i.e., personnel costs and postage for notification forms). such costs are negligible

enough not to include in the calculation.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

(attach additional sheets if necessary)
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SETTLEMENT PENALTY AMOUNT

Company Name: Company A

Address: 123 Main Street. Anytown, Anystate

Requirement Violated: 40 U.S.C § 6930(a), Failure to notify of waste management

activities

1. Gravity based penalty frommatrix . ..................... $7.150

(a) Potential forharm ................................ Moderate

(b) Extentof Deviation.............................. Moderate
2. Select an amount from the appropriate

multi-day matrixcell ............... ... .. ... ... ..., $1.018
3. Multiply line 2 by number of days of violation minus 1.

[$1,018 x (180-1)] .. o oo v $182.222
4. Addlinelandline3......... ... ... ... .. ... ... $189.372
5. Percent increase/decrease for good faith . . ............... -30%
6. Percent increase/decrease for willfulness/negligence . . . . ... N/A
7. Percent increase for history of noncompliance ............ N/A
8. Percent increase/decrease for other unique factors .. ....... N/A
9. Addlines5,6,7,and 8 ... ... ... ... ... -30%
10.  Multiplylinedbyline9.......... ... . ..., $56.812
11. Addlines4and 10......... .. i _$132.560
12. Adjustment amount for environmental project. . .. ......... I |
13. Subtractline 12 from 11 ........... ... . ... ... _$132.560
14. Calculate economicbenefit . . ....... ... ... ... ..., R\
15, Addlines13and14......... ... ... ... . ..., _$132.560
16.  Adjustment amount for ability-to-pay . .................. 0

17. Adjustment amount for litigationrisk . ............ ... ... 0
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18. Addlines16and 17.............. ... ... ... ... 0

19. Subtract line 18 from line 15 for final settlement amount . . . . . $132.560
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Moderate - EPA was prevented from knowing that hazardous
waste was being stored at the facility. However, because Company A notified EPA that it was a
generator, EPA did know that hazardous waste was handled at the facility, but was unaware of
the extent of those activities and the risk posed by them. The violation may have a significant
adverse effect on the statutory purposes or procedures for implementing the RCRA program.

(attach additional sheets if necessary)

(b) Extent of Deviation: Moderate - Although Company A did notify the Agency that it
was a generator, it did not notify EPA that it stored hazardous waste. While there was partial
compliance, Company A significantly deviated from the requirement.

(attach additional sheets if necessary)

(c) Multiple/Multi-day: Moderate potential for harm and moderate extent of deviation
lead one to presume that multi-day penalties are appropriate. There are no case-specific facts
which would overcome the presumption. The applicable cell ranges from $275t0 $ 1.760. The
midpoint is $1,018. Based on an assessment of relevant factors (e.g.. the seriousness of the
violation relative to others falling within the same matrix cell, the degree of cooperation
evidenced by the facility, the number of days of violation), the midpoint in the available range

was selected. The violation persisted for 343 days. The Region determined that the total penalty

would have sufficient deterrent impact if multi-day penalties were assessed only for the

minimum 180 day period presumed under the penalty policy, rather then for the full 343 (minus

1) days of violation. (attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness, history of compliance, ability to pay,
environmental credits, and other unique factors must be justified, if applicable.)

(a) Good Faith: At settlement negotiations Company A presented a written but explicitly
non-binding opinion dated October 30, 1997. from the Director of EPA’s Office of Solid Waste
(OSW), indicating that the waste which Company A stored did not come within the ambit of the
regulation listing new wastes, which became effective on November 5, 1999. Other information

indicated that 6 months later the Assistant Administrator for Solid Waste and Emergency
Response formally renounced the view contained in the Director’s opinion, that Company A was

probably aware of this action, and that the Company had failed to provide EPA with either a
§3010(a) notification or a Part A permit application even after it likely knew that its storage
activities were subject to Subtitle C regulation. In view of these unusual facts - i.e.. that the
company had for roughly a third of the duration of the violation acted in apparent good faith
reliance on the opinion of the Director of OSW indicating its stored wastes were not subiect to
regulation - a downward adjustment of 30% in the amount of the penalty is appropriate.

(attach additional sheets if necessary)
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(b) Willfulness/Negligence: Evidence that Company A knowingly failed to comply with
notification/permitting requirements after the Agency had clarified its regulatory interpretation
was not deemed so persuasive as to warrant a finding that the company had acted willfully.

(attach additional sheets if necessary)

(c) History of Compliance: No new information relevant to this adjustment factor came
to light after issuance of the complaint. There is no evidence of previous violations at this (the
company’s only) facility.

(attach additional sheets if necessary)

(d) Ability to pay: Company A raised and documented that it has cash flow problems. It
did not convince EPA that the penalty should be miticated. An installment plan was accepted by
the Agency.

(attach additional sheets if necessary)

(¢) Environmental Project:

N/A

(attach additional sheets if necessary)

(f) Other Unique Factor:

N/A

(attach additional sheets if necessary)

3. Economic Benefit: Although there is some economic benefit gained from the above cited

violation (i.e., personnel costs and postage for notification forms). such costs are negligible
enough not to include in the calculation.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

N/A

(attach additional sheets if necessary)
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PENALTY AMOUNT FOR PROPOSED FOR HEARING

Company Name: Company A

Address: 101 Water Street. Somecity, Somestate

Requirement Violated: 42 U.S.C. § 6925, Operating without a permit or

interim status.

1. Gravity based penalty frommatrix ......................
(@) Potential forharm .. ..............................
(b) Extentof Deviation . ......................ou....

2. Select an amount from the appropriate multi-day matrix cell . .

3. Multiply line 2 by number of days of violation minus 1
[$3,300 X (343-1)] - oo oo

4. Addlinelandline3.................... .. ..........
5. Percent increase/decrease for good faith . .. ...............
6.  Percent increase for willfulness/ negligence . . .............
7.  Percent increase for history of noncompliance ............

8% TotallinesSthru7....... ... ... ... ... ... ........

9. Multiplylinedbyline8..............................
10. Calculate Economic Benefit...........................

11.  Add lines 4, 9 and 10 for penalty amount to be inserted in
thecomplaint.......... ... ... . i,

$24.750
Major
Major

$3.300

$1.128.600
$1.153.350

N/A
N/A
N/A
N/A

N/A

$9.000

$1.162.350

* Additional downward adjustments where substantiated by reliable information may be

accounted for here.
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NARRATIVE EXPLANATION TO SUPPORT PROPOSED PENALTY AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Major - The fact that the facility generally was well managed is

irrelevant as to the potential for harm for operating without a permit. This situation may pose a
substantial risk of exposure and may have a substantially adverse effect on the statutory purposes

for implementing the RCRA Program.

(attach additional sheets if necessary)

(b) Extent of Deviation: Major - Substantial noncompliance with the requirement was
found because Company A did not notify EPA that it stored hazardous waste, and did not submit

a Part A application.

(attach additional sheets if necessary)

(c) Multiple/Multi-day: Major potential for harm and major extent of deviation result in
mandatory multi-day penalties. The applicable cell ranges from $1.100 to $5.500. The midpoint
is $3.300. Based on an assessment of relevant factors (e.g.. the seriousness of the violation
relative to others falling within the same matrix cell, the degree of cooperation evidenced by the
facility, and the number of days of violation) the mid point in the available range was selected.
The violation persisted for 343 days.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,
environmental credits, and other unique factors must be justified, if applicable.)

(a) Good Faith: Neither discussions with the facility nor the inspector’s observations

indicate any effort had been made to correct violations prior to notification of violations by EPA.

Thus, no downward adjustment for good faith efforts to comply was made. There was also no
evidence of a lack of good faith.

(attach additional sheets if necessary)

(b) Willfulness/Negligence: No evidence relative to this factor was presented for
consideration.

(attach additional sheets if necessary)

(c) History of Compliance: No evidence has been produced thus far that Company A has
had any previous violations at this site. The facility in guestion is the only facility owned or

operated by Company A. Therefore. no upward adjustment shall be made on the basis of past

compliance history. (attach additional sheets if necessary)
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(d) Ability to pay: No evidence relative to this factor was presented for consideration.

(attach additional sheets if necessary)

(e) Environmental Project:

N/A

(attach additional sheets if necessary)

(f) Other Unique Factors:

N/A

(attach additional sheets if necessary)

3. Economic Benefit: By failing to obtain interim status (the least expensive option available to
it under the statute) Company A avoided or delayed the costs of filing a Part A permit application

and complying with the regulatory requirements relative to storage of hazardous wastes in
containers. In a BEN analysis (copy omitted for purposes of this example), the Region found
that these costs amounted to $9.000.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

N/A

(attach additional sheets if necessary)
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SETTLEMENT PENALTY AMOUNT

Company Name: Company A

Address:

Requirement Violated: 40 U.S.C. § 6925, Operating with a permit or

interim status

1 Gravity based penalty from matrix .....................
(@) Potential forharm . ............................ ...
(b) Extentof Deviation............................. ..
2. Select an amount from the appropriate multi-day matrix cell .
3. Multiply line 2 by number of days of violation minus 1

[83,300 X (180-1)]. . ..o oo

4. Addlinelandline3 .............. .. . 0 0o i .

5. Percent increase/decrease for good faith . . ................
6. Percent increase/decrease for willfulness/negligence . . . . . . . .
7. Percent increase for history of noncompliance . . ...........
8. Percent increase/decrease for other unique factors . .........

(except litigation risk)
9. Addlines5,6,7,and 8 ........ .. .. ...
10.  Multiplylinedbyline9..............................
11.  Addlines4and 10............ .. ... .. ... .. .........
12. Adjustment amount for environmental project ............
13. Subtract line 12 fromline 11 ..........................
14.  Calculate economic benefit...........................
15, Addlines13and14........ .. ... ... ... ... ...
16. Adjustment amount for ability-to-pay . ...................

17.  Adjustment amount for litigationrisk . ...................

$24,750

Major
Major

$3.300

$590.700
$615.450
-30%
N/A

N/A

N/A

-30%
-$184.635
_$430.815
0
$430.815
$9.000
_$439.815

0

0






18.

19.

Add lines 16 and 17

Subtract line 18 from line 15 for final settlement amount . . ..

0

439,815
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Major - The fact that the facility generally was well managed is
irrelevant as to the potential for harm for operating without a permit. This situation may pose a
substantial risk of exposure and may have a substantially adverse effect on the statutory purposes
for implementing the RCRA Program.  *

(attach additional sheets if necessary)

(b) Extent of Deviation: Major - Substantial noncompliance with the requirement was

found because Company A did not notify EPA that it stored hazardous waste, and did not submit

a Part A application.

(attach additional sheets if necessary)

(c) Multiple/Multi-day: Major potential for harm and major extent of deviation result in

mandatory multi-day penalties. The applicable cell ranges from $1.100 to $5.500 The midpoint

is $3,300. Based on an assessment of relevant factors (e.g.. the seriousness of the violation

relative to others falling within the same matrix cell, the degree of cooperation evidenced by the

facility. and the number of days of violation) the mid point in the available range was selected.

The violation persisted for 342 days. The Region determined that the total penalty would have

sufficient deterrent impact if multi-day penalties were assessed only for the minimum 180 day
period mandated by the penalty policy rather than the full 343 days of violation.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,
environmental credits, and other unique factors must be justified, if applicable. )

(a) Good Faith: At settlement negotiations Company A presented a written but explicitly
non-binding opinion dated October 30, 1997, from the Director of EPA’s Office of Solid Waste
(OSW), indicating that the waste which Company A stored did not come within the ambit of the
regulation listing new wastes, which became effective on November 5. 1997. Other information
indicated that 6 months later the Assistant Administrator for Solid Waste and Emergency
Response formally renounced the view contained in the Director’s opinion. that Company A was
probably aware of this action, and that the company had failed to provide EPA with either a
§3010(a) notification or a Part A permit application even after it likely knew that its storage
activities were subject to Subtitle C regulation. In view of these unusual facts -i.e. that the
company had for roughly a third of the duration of the violation acted in apparent good faith
reliance on the opinion of the Director of OSW indicating its stored wastes were not subject to
regulation - it is appropriate to adjust the penalty for this violation downward by 30%.

(attach additional sheets if necessary)
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(b) Willfulness/Negligence: No evidence relative to this factor was presented for
consideration.

(attach additional sheets if necessary)

(¢) History of Compliance: No new information relevant to this adjustment factor came
to light after issuance of the proposed penalty.

(attach additional sheets if necessary)

(d) Ability to Pay: _Company A raised and documented that it has cash flow problems.
It did not convince EPA that the penalty should be miticated. An installment plan was accepted
by the Agency.

(attach additional sheets if necessary)

(¢) Environmental Project:

N/A

(attach additional sheets if necessary)

(f) Other Unique Factors:

N/A

(attach additional sheets if necessary)

3. Economic Benefit: By failing to obtain interim status (the least expensive option available to
it under the statute) Company A avoided or delayed the costs of filing a Part A permit application

and complying with the regulatory requirements relative to storage of hazardous wastes in
containers. In a BEN analysis (copy omitted for purposes of this example) the Region found that
these costs amounted to $9.000.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

N/A

(attach additional sheets if necessary)






B. EXAMPLE 2

(1) Violation:

‘ Company B failed to prevent entry of persons onto the active portion of its surface
impoundment facility located in Seattle, Washington. A portion of the fence surrounding the area
had been accidentally knocked down during construction on the new wing of the facility on

- October 30, 1998, and had never been replaced. Several children have entered the active portion

- of the facility. An inspection by EPA on March 15, 1999, revealed that the damaged area of the
fence still needed to be replaced. The complaint issued to Company B assessed penalties for the
violation of failing to provide adequate security pursuant to 40 CFR §265.14. Below is a
discussion of the methodology used to calculate the penalty amount proposed in the complaint,
followed by a discussion of the methodology used to calculate the penalty amount to be accepted
in settlement.

(2) Seriousness
Potential for Harm: Major - Some children already have entered the area; potential for
harm due to exposure to waste is substantial because of the lack of adequate security
around the site.
Extent of Deviation: Moderate - There is a fence, but a portion of it has been knocked
down. Significant degree of deviation, but part of the requirement was implemented.

(3) Gravity-based Penalty: Major potential for harm and moderate extent of deviation yield the
penalty range of $16,500 to $21,999. The midpoint is $19,250

(4) Multi-Day Penalty Assessment

(a) Failure to provide security: Major potential for harm and moderate extent of
deviation result in mandatory multi-day penalties. The applicable cell ranges from $825 to
$4,400. The midpoint is $2,613. [Based on an assessment of relevant factors (e.g., the
seriousness of the violation relative to others falling within the same matrix cell, the degree of
cooperation evidenced by the facility, the number of days of violation) the mid-point in the range
of available multi-day penalty amounts was selected.] EPA documented that the violation
continued from October 30, 1998, to March 15, 1999, a total of 136 days (minus 1st day).

Penalty Subtotal: $2,613 x 135 = $352,755.

Penalty Total: $19,250 + 352,755 = 372,005

(5) Economic Benefit of noncompliance:

Since Company B reaped an economic benefit by failing to repair the fence, a BEN
worksheet should be completed. For purposes of the above violation, the following input data
should be furnished:

. (EPA v. Company B). the case name

. ($100.000), the initial capital investment of Replacing the fence (cost estimate
from 2/1/2000)

. -0-, there are no one time expenditures

. -0-, no annual operating and maintenance (O&M) expenses have been identified
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. 3/1999, the date of the inspection
. 4/2000. the date of compliance
. 6/2000, the anticipated date of penalty payment

The above data was entered into the BEN model which yielded an economic benefit amount of
$9,767 (see attached BEN worksheet and printout).

(6) Application of Adjustment Factors For Computation of the Complaint Amount

(a) Good faith efforts to comply: At the time of computation of the amount of the
penalty to be proposed in the complaint no information (i) relative to the violator’s good faith
efforts to comply or (ii) indicative of lack of good faith was available.

(b) Degree of willfulness and/or negligence: Little evidence as to application of this

factor was available.

(c) History of non-compliance: Company B had on two previous occasions been cited in
writing for failure to prevent public access to the active portion of this facility. While such
previous violations had been corrected, they indicate that Company B had not been adequately
deterred by prior notice of violations. The sum of the gravity/multi-day penalty components is
adjusted upwards by 15% because of the company's history of noncompliance.

(819,250 + $352,755) x 15% = $55,801

(d) Other adjustment factors: Consistent with the general policy of delaying
consideration of downward adjustment factors (other than that relating to good faith effort to
comply) until the settlement stage, the Region reviewed available information only to see if it
supported further upward adjustment of the penalty amount. No information supporting further
upward adjustment was uncovered.

(7) Final Complaint Penalty Amount:

Gravity + Multi-day + Economic + Upward = Total Penalty
Benefit Adjustment
$19,250 + $352,755 + $9,767 + $55,801 = $437,573

(8) Settlement Adjustments:

During settlement discussions Company B presented information which it felt warranted
adjustment of the penalty. After issuance of the complaint no new information came to light
which supported recalculation of the gravity-based, multi-day, or economic benefit components
of the penalty proposed in the complaint.

(a) Good faith efforts to comply: Company B gave evidence at settlement of labor
problems with security officers and reordering and delivery delays for a new fence. After
issuance of the complaint, Company B was very cooperative and stated that a new fence would
be installed and that security would be provided for by another company in the near future. Even
though the company was very cooperative, its efforts to comply were only those required under
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the regulations. No justification for mitigation for good faith efforts to comply exists. No change
in penalty.

(b) Degree of willfulness and/or negligence: If the evidence presented by Company B
with respect to reordering delays had been convincing, it might arguably have served as a basis
for finding that the company acted without willful disregard of the regulation (or should not have
been charged multi-day penalties at a rate so high as that established during computation of the
complaint amount). However, such claims of unavoidable delay are easily made and must be
viewed with skepticism. The company's evidence on this point was unconvincing since the
security and fencing could have been easily provided by other suppliers.

While the fact that the fence was knocked down accidentally might indicate a lack of
willfulness, the company's failure to take remedial action for 136 days argues against a
downward adjustment. The violation may even have become a willful one when left uncorrected.
But in the absence of more information about precautionary steps the company took prior to the
accident and the extent of the violators knowledge of the regulations, no adjustment was made.

(c) History of non-compliance: The Region was confronted with no reason to rethink
the previous upward-adjustment of the penalty based on past violations.

(d) Ability to pay: The Company made no claims regarding ability to pay.

(e) Environmental projects: The company did not propose any environmental projects

(f) Other unique factors: During EPA’s inspection and subsequent settlement
discussions, Company B was very cooperative. Company B provided additional documents and
other information on several occasions as a result of verbal requests from EPA (thus eliminating
the need for the Region to issue a Section 3007 letter). While Company B’s efforts to remedy the
violation consisted merely of compliance with the requirements (and no downward adjustment
was warranted for “good faith efforts to comply”), the Region did decide that Company B’s
cooperative attitude did warrant a 5% downward adjustment.

(9) Final Settlement Penalty Amount:

Gravity +  Multi-Day + Upward + Downward + Economic = Total
Base Adjustment  Adjustment Benefit Penalty
9,250 +  $352,755 + 55,801 - $18,600 + $9,767 $418,973
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PENALTY AMOUNT FOR HEARING

Company Name: Company B

Address: 1201 Sixth Avenue, Seattle. Washington 98101

Requirement Violated: 40 CFR §265.14, Failure to prevent entry

1. Gravity based penalty frommatrix ...................... $19.250

(@ Potential forharm ................................ Major

(b) Extentof Deviation............................... Moderate
2. Select an amount from the appropriate multi-day matrix cell . $2.613
3. Multiply line 2 by number of days of violation minus 1

[$2,613x(136-1)]. ... ovi $352.755
4. Addlinelandline3................................ $372.005
5. Percent increase/decrease for good faith . ................ N/A
6.  Percent increase for willfulness/ negligence . .............. N/A
7. Percent increase for history of noncompliance ............ 15%
8. * TotallinesSthru7......... ... ... ... ... 15%
9. Multiplylinedbyline8.............................. $55.801
10. Calculate EconomicBenefit........................... ____$9.767

11. Add lines 4, 9 and 10 for penalty amount
to be proposed forhearing . . ............. ... ... . ..., $437.573

* Additional downward adjustments where substantiated by reliable information may
be accounted for here.
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NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Major - Some children have already entered the area: potential
for harm due to exposure to waste is substantial because of the lack of adequate security around
the site.

(attach additional sheets if necessary)

(b) Extent of Deviation Moderate: There is a fence, but a substantial portion of it has

been knocked down. There is a significant degree of deviation, but part of the requirement has

been implemented.

(attach additional sheets if necessary)

(c) Multiple/Multi-day: Multi-day penalties are mandatory for major-moderate

violations. Based on consideration of relevant factors (e.g.. number of days of violation and
degree of cooperation evidenced by the facility) the mid-point in the available range in the multi-
day matrix was selected. The violation can be shown to have persisted for 135 days.

(attach additional sheets if necessary)

2. Adjustment Factors: (Good faith, willfulness/negligence, history of compliance, ability to
pay, environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: No information indicating a lack of good faith or of good faith efforts by
the violator to comply is available.

(attach additional sheets if necessary)

(b) Willfulness/Negligence: N/A

(attach additional sheets if necessary)

(c) History of Compliance: Company B had on two previous occasions been cited in
writing for failure to prevent public access to the active portion of the facility. While such
previous violations had been corrected. they indicate that Company B has not been adequately

deterred by prior notice of similar violations. Hence, the penalty is adjusted upward15% .

(attach additional sheets if necessary)






(d) Ability to pay: N/A

(attach additional sheets if necessary)
(e) Environmental Project: N/A

(attach additional sheets if necessary)
(f) Other Unique Factors: N/A

(attach additional sheets if necessary)

3. Economic Benefit: Company B has gained an economic benefit from failing to install a_new

fence. See the BEN Worksheet for the data input into the BEN model which calculated an

economic benefit of $9.767.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information: _N/A

(attach additional sheets if necessary)
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BEN WORKSHEET ¢

1. Case Name: _Company B

Requirement Violated: _40 CFR §265.14

2% Initial Capital Investment/Year Dollars $100,000
Check here if costs were avoided,
not delayed.
3. One Time Expenditure/Year Dollars 0
Check here if costs were avoided,
not delayed.
a.. Tax Deductible? YES NO
4, Annual Operating and Maintenance 0

(O&M) Expenses Year Dollars

5. Date of Noncompliance 3/1/1999
6. Date of Compliance 4/1/2000
7. Anticipated Date of Penalty Payment 6/1/2000
8.* Useful Life of Pollution Control Equipment 15 years
0%, Marginal Income Tax Rate Washington
10. State Where Facility is Located Washington

11.* Inflation Rate

12.*  Discount Rate 11.0%

13. Economic Benefit Penalty Component

* See standard value from BEN model

6 A separate "BEN Worksheet" should be attached to the Penalty Computation
Worksheets for both the amount proposed for hearing and settlement amount.
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BEN RUN PRINTOUT
Run Name = | Initial Run
Present Values as of Noncompliance Date (NCD) 01-Mar-1999
A) On-Time Capital & One-Time Costs $92,817
B) Delay Capital & One-Time Costs $84,249
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $8,568
E) Final Econ. Ben. at Penalty Payment Date,
01-Jun-2000 $9,767

C- Corporation w/ WA tax rates
Discount/Compound Rate 11.0%
Discount/Compound Rate Calculated By: BEN
Compliance Date 01-Apr-2000
Capital Investment

Cost Estimate $100,000

Cost Estimate Date 01-Feb-2000

Cost Index for Inflation PCI

# of Replacement Cycles; Useful Life 1; 15

Projected Rate for Future Inflation N/A
One-Time, Nondepreciable Expenditure:

Cost Estimate $0

Cost Estimate Date N/A

Cost Index for Inflation N/A

Tax Deductible? N/A
Annual Recurring Costs

Cost Estimate $0

Cost Estimate Date N/A

Cost Index for Inflation N/A
User-Customized Specific Cost Estimates N/A

On-Time Compliance Capital Investment

Delay Compliance Capital Investment

On-Time Compliance Replacement Capital

Delay Compliance Replacement Capital

One-Time Compliance Nondepreciable






Delay Compliance Nondepreciable
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SETTLEMENT PENALTY AMOUNT

Company Name: Company B

Address:

Requirement Violated: 40 CFR § 265.14, Failure to Prevent Entry

10.

11.

12.

13.

14.

15.

16.

17.

1201 Sixth Avenue, Seathle, Washington 98101

Gravity based penalty frommatrix .....................

(@) Potential forharm .. ..............................
(b) Extentof Deviation...............................

Select an amount from the appropriate multi-day matrix cell .

Multiply line 2 by number of days of violation minus 1
[$2,613 x (136-1)]. .. ...

Addlinelandline3.................................
Percent increase/decrease for good faith . .................
Percent increase/decrease for willfulness/negligence . . ... ...
Percent increase for history of noncompliance .............

Percent increase/decrease for other unique factors..........
(except litigation risk)

Addlines 5,6,7,and 8 ........ e
Multiply line4byline9............... ... ... ... ......
Addlines4and 10...... .. ... .. ... . ... ... ........
Adjustment amount for environmental project............
Subtract line 12 fromline 11 ..........................
Calculate economicbenefit...........................
Addlines13and 14 . ... ... . i
Adjustment amount for ability-to-pay . ...................

Adjustment amount for litigationrisk . . ..................

$19.250

Major
_Moderate

$2.613

$352.755
$372.005

N/A
N/A
15%

-5%

10%
$37.200
$409.205
0
~$409.205
_$9.767
$418.972

0

0






18.

19.

Add lines 16 and 17

..................................

Subtract line 18 from line 15 for final settlement amount . . . .

0

$418.972
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Major - Some children have already entered the area: potential

for harm due to exposure to waste is substantial because of the lack of adequate security around
the site.

(attach additional sheets if necessary)

(b) Extent of Deviation: Moderate - There is a fence, but a substantial portion of it has

been knocked down. There is a significant degree of deviation, but part of the requirement has

been implemented.

(attach additional sheets if necessary)

(¢) Multiple/Multi-day: Multi-day penalties are mandatory for major-moderate violations.

Based on consideration of relevant factors (e.g.. number of days of violation and degree of
cooperation evidenced by the facility) the mid-point in the available range the multi-day matrix
was selected. The violation can be shown to have persisted for 135 days.

(attach additional sheets if necessary)

2. Adjustment Factors: (Good faith, willfulness/negligence, history of compliance, ability to
pay, environmental credits and other unique factors must be justified, if applied.)

(a) Good Faith: Company B gave evidence of labor problems with security officer and
reordering and delivery delays in obtaining a new fence. After issuing the complaint, Company
B stated that a new fence would be installed and that security would be provided by another
company in the near future. Even though the Company was very cooperative, its actions were
only those required under the regulations. No justification for mitigation for good faith efforts to
comply exists.

(attach additional sheets if necessary)

(b) Willfulness/Negligence: While the fact that the fence was knocked down
accidentally might indicate a lack of willfulness, the Company’s failure to take remedial action
for 136 days argues against a downward adjustment. The violation may even have become a
willful one when left uncorrected. But in the absence of more information about precautionary
steps the company may have taken prior to the accident and the extent of the violator’s
knowledge of the regulations, no adjustment was made.

(additional sheets at necessary)
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(¢) History of Compliance: Company B had on two previous occasions been cited in
writing for failure to prevent public access to the active portion of the facility. While such
previous violations had been corrected, they indicate that Company B has not been adequately
deterred by prior notice of similar violations. Hence, the penalty is adjusted upward 15%.

(attach additional sheets if necessary)

(d) Ability to pay: N/A

(attach additional sheets if necessary)

(e) Environmental Project: N/A

(attach additional sheets if necessary)

(f) Other Unique Factors: During EPA’s inspection and subsequent settlement
discussions, Company B was very cooperative. Company B provided additional documents and
other information on several occasions as a result of verbal requests. While Company B’s efforts
to remedy the violation consisted merely of compliance with the requirements (and no downward
adjustment was warranted for “good faith efforts to comply”). Company B’s cooperative attitude
did warrant a 5% downward adjustment.

(attach additional sheets if necessary)

3. Economic Benefit: Company B has gained an economic benefit from failing to install a new
fence. See the BEN Worksheet for the data input into the BEN model which calculated an

economic benefit of $9.767

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

N/A

(attach additional sheets if necessary)






C. EXAMPLE 3
(1) Violation

Company C, an owner/operator of several permitted commercial treatment facilities,
regularly receives a large volume of diverse types of RCRA hazardous wastes at its Evanston
facility. Upon receipt of the wastes, Company C's Evanston facility immediately treats them and
sends the treatment residues off-site for land disposal at another company's facility, Company Z.

Between December 16, 1998, and December 18, 1999, Company C’s Evanston facility
received one shipment per month of liquid FO02 spent solvent wastes from various generators.
Each shipment consisted of two 55-gallon drums, but the composition and concentration level of
hazardous constituents in each drum was different due to the highly variable process that
generated the waste. The Evanston facility did not test the wastes before or after treating them,
and its existing waste analysis plan did not require any such testing or other analysis to determine
if wastes are restricted. The Evanston facility properly manifested the 12 monthly shipments of
wastes sent off-site to Company Z, but it did not know until June 18, 1999, that it was required
by 40 C.F.R. § 268.7 to send a land disposal restrictions (LDR) notification and certification with
each shipment of waste. At that time, it began sending § 268.7 forms routinely stating that the
treatment residues were eligible for land disposal.

On October 30, 1999, an EPA inspector at Company Z found that 24 drums of Company
C's F002 solvents were unlawfully disposed in Company Z's landfill. EPA determined that the
unlawfully disposed wastes had been sent to Company Z in 1989 from the Evanston facility.
Company Z’s landfill did not meet minimum technological requirements and was leaking
hazardous constituents into the ground water, the only source of drinking water for the area. The
unlawfully disposed drums contained concentration of F002 solvents in excess of the applicable
Part 268 LDR treatment standards.

Although four separate violations are identified in (a) through (d) below, only the first
two violations (in (2) (a) and (b) below) are discussed for purposes of this Example. Below is a
discussion of the methodology used to calculate the penalty amount for the complaint followed
by a discussion of the methodology used to calculate the settlement amount.

(2) Seriousness:

(a) Failure to Send Accurate § 268.7(b) Notifications and Certifications:

Potential for Harm: Major - Because Company C did not notify the receiving facility,
Company Z, that the waste was prohibited from land disposal, Company Z was unaware that the
waste were required to be further treated before land disposal. The violation may have a
substantial adverse effect on the purposes or procedures for implementing the RCRA program.
The violation may also pose a substantial risk of exposure to hazardous waste.

Extent of Deviation: Major - Initially, Company C did not merely prepare and send
deficient § 268.7 notifications/certifications. Rather, it completely failed to prepare and send such
forms for the first six months. During the next six months, Company C sent unverified
certifications. In each instance, Company C substantially deviated from the applicable
requirement.
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(b) Failure to Test Restricted Wastes as Required by §§ 268.7(b) and 264.13(a):

Potential for Harm: Major - Company C's complete failure to test the wastes prevented it
from determining that the wastes were ineligible for land disposal, which contributed to the
actual disposal in a leaking unit above the area's sole source of drinking water. The violation has
a substantial adverse effect on the procedures for implementing the LDR program because testing
to assure compliance is critically important. The violation may also pose a substantial risk of
exposure to hazardous waste.

Extent of Deviation: Major - Company C's waste analysis plan is deficient in not
explicitly requiring any testing to determine if wastes are restricted, as evidenced by the resulting
shipments from Company C which failed to identify the waste as restricted. Such deficiency is
particularly significant where the wastes are very diverse, as is the case here, because in the
absence of reliable test results it is very difficult, if not impossible, for Company C to comply
with the § 264.13 requirement that the operator obtain “all the information which must be known
to [manage] the waste in accordance with . . . Part 268."

(c) Treating Hazardous Waste Prior to Obtaining Adequate Waste Analysis Data as
Required by 40 CFR § 264.13(a):

Potential for Harm: Major
Extent of Deviation: Major

(d) Failure to Maintain § 268.7 Paperwork in Operating Record as Required by 40 CFR

§ 264.73(b):

Potential for Harm: Moderate
Extent of Deviation: Major.

3 @Gravity-based Penalty

(a) Failure to Send Accurate 40 CFR § 268.7(b) Notifications and Certifications: Major
potential for harm and major extent of deviation leads one to the cell with the range of $22,000 to
$27,500. The mid-point is $24,750.

(b) Failure to Test Restricted Wastes as Required by §§ 268.7(b) and 264.13(a): Major
potential for harm and major extent of deviation leads one to the cell with the range of $22,000 to
$27,500. The mid-point is $24,750.

Total Penalty Per Shipment: $24,750 + $24,750 = $49,500.

Since these violations were repeated once every month for 12 months, the above penalty
figure should be multiplied by 12, to yield a total penalty (prior to application of adjustment
factors, addition of multi-day component, and addition of economic benefit component) as
follows:

Penalty Subtotal: $49,500 x 12 = $594,000
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(4.) Multi-day Penalty Assessment: Because each violation is viewed as independent and
noncontinuous, no multi-day assessment was made.

(5) Economic Benefit of Noncompliance: Company C avoided a number of costs in committing
the violations noted in (2)(a) and (b) above. These included (1) the costs of forms and labor
necessary to complete the forms notifying and certifying to Company Z that the wastes were or
were not appropriate for land disposal, and (ii) the costs of waste analysis necessary to determine
the eligibility of the wastes for land disposal. A BEN analysis (copy omitted for purposes of this
example) of these avoided costs was performed and indicated that Company C reaped an
economic benefit of $12,500 from its failure to comply with the two requirements in question
($2,500 for the violations specified in (2) (a) and $10,000 for the violations noted in (2)(b)).”

(6) Application of Adjustment Factors for Computation of the Complaint Amount

(a) Good faith efforts to comply: As soon as company C’s Evanston facility learned of
its obligation to submit 40 CFR § 268.7 forms, it began submitting such forms. However,
evidence demonstrates that efforts to comply were weak because Company C made no effort to
ensure the accuracy of such submissions . Even if such submissions had been accurate,
Company C’s actions would have been only those required by the regulations. No justification
for mitigation for good faith efforts to comply exists. No change in the $594,000 penalty.

(b) Degree of wilfulness and/or negligence: The prior knowledge of the 40 CFR § 268.7
requirements by Company C’s other facilities is evidence of negligence because a prudent
company would advise all its facilities of the appropriate requirements, especially after one of the
company’s other facilities recently had been found liable for similar violations. Based on these
facts, an upward adjustment in the amount of the penalty of 10% is justified.

$594,000 x 10% = $59,400

(c) History of noncompliance: No evidence demonstrating that Company C has had any
similar previous violations at the Evanston facility has been presented. However, Company C
operates other commercial treatment facilities, at least one of which recently has been found
liable for similar violations. Based on these factors, an upward adjustment in the penalty is
justified. However, because the upward adjustment is accounted for in (6)(b) above, such
adjustment will not be duplicated here.

In addition, there was evidence that Company C’s Evanston facility received one year
earlier a notice of violation from the State Environmental Protection Department regarding
violations of the State’s authorized Clean Air Act program. The violations related to units used
to treat the waste involved in this RCRA action. Based on this prior notice, an upward
adjustment of 5% is justified. $594,000 x 5% = $29,700

7 Company C was not itself under a legal obligation to treat the wastes in question to the
BDAT levels mandated by the land disposal restrictions, but it nevertheless reaped an economic
benefit by misrepresenting to Company Z that these wastes were eligible for land disposal when
they were not. Had Company C accurately represented to Company Z the truth - that the wastes
needed to be treated before being landfilled - Company Z would undoubtedly have imposed a
higher disposal fee on Company C. Enforcement personnel should give serious consideration to
the inclusion in the economic benefit calculation those amounts Company C saved in reduced
disposal fees as a result of the violations specified in 2(a) and 2(b).
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(d) Other adjustment factors: Since this computation was for purposes of determining
the amount of the penalty to propose in the complaint, no further consideration was given to
possible down adjustments. At the same time no reason to adjust the penalty amount upward
based on the remaining adjustment factors was evident.

(7) Final Complaint Penalty Amount:

Gravity + Upward + Upward + Economic = Total
Base Adjustment Adjustment Benefit Penalty |
$594,000 + $59,400 + $29,700 + $12,500 = $695,600 |

Since a penalty of $695,600 would exceed the statutory maximum for 24 violations (24 x

27,500 = 660,000), the penalty amount to be sought in the complaint was adjusted downward to
$660,000.

(8) Settlement Adjustments:
After issuance of the complaint the Region uncovered no basis for recalculating the

gravity-based, multi-day, or economic benefit components of the penalty sought in the complaint.
However, based on information available to it (including that provided by Company C) the
Region did consider certain downward adjustments in the penalty amount.

(a) Good faith efforts to comply: The company did not present and the Region did not
find any grounds for reconsidering its initial conclusion that downward adjustment based on the
company’s good faith efforts at compliance was not justified.

(b) Degree of willfulness and/or negligence: Although the company argued that its lack
of knowledge regarding land ban requirements indicated a lack of willfulness during the first 6
months the violations continued, the Region declined to adjust the penalty downward because to
do so would encourage or reward ignorance of the law.

(c) History of non-compliance: No reason was presented to address this issue differently
than it had been in computing the complaint amount of the penalty.

(d) Ability to pay: Company C made no claims regarding ability to pay.
(e) Environmental projects: Company C did not propose any environmental projects.

(f) Other Unique Factors: In reviewing its liability case against Company C the Region
determined that there were major weaknesses in its ability (i) to the tie a number of the 24 drums
discovered at Company Z’s landfill to Company C, and (ii) to show that all the drums contained
F002 solvent. The Region concluded that in light of these evidentiary weaknesses it was unlikely
that it would be able to obtain through litigation the amount of the penalty it had sought in the
complaint. Since these evidentiary difficulties adversely affected the Region’s ability to prove
violations related to 4 of the 12 (or one-third of the) monthly shipments, the Region decided that
for settlement purposes it was willing to forego roughly one-third of the total proposed penalty
amount. Accordingly, the Region decided to adjust the amount of the penalties sought for the
violations identified in 2(a) and (b) above downward by $110,000 each based on litigative risk.






(9) Final Settlement Penalty amount:

Gravity =+ Upward +Upward + Economic - Downward

Base Adjustment Adjustment

Benefit

$594,000 +$59,400 +$29,700 + $12,500

Adjustment
- $220,000

i

Total
Penalty
$475,600
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PENALTY AMOUNT FOR PROPOSED FOR HEARING

Company Name: Company C

Address; 101 Yourstreet, Evanston, Illinois

Requirement Violated: 42 CFR § 268.7(b) Failure to send accurate

notification and certification.

1. Gravity based penalty from matrix ($24,750 X 12)

.........

(a) Potential for harm

.................................

...............................

2. Select an amount from the appropriate multi-day matrix cell . .

3. Multiply line 2 by number of days of violation minus 1
[$3,300 x (343-1)]

...................................

4. Addline 1 and line 3

.................................

5. Percent increase/decrease for good faith

..................

6.  Percent increase for willfulness/ negligence

7. Percent increase for history of noncompliance
8.* TotallinesSthru7............. ... ... ... ... .......
9. Multiplylinedbyline8..............................

10. Calculate EconomicBenefit................... .. . .. ..

11. Add lines 4, 9 and 10 for penalty amount to be inserted in
thecomplaint................. ... ... ... ... .. ....

$297.000
Major
Major

N/A

N/A
$297.000
N/A

10%

- %
15%
$44.550
$2.500

$344.050

* Additional downward adjustments where substantiated by reliable information may be

accounted for here.
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NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Major - Because Company C did not notify the receiving facility,
Company Z. that the waste was prohibited from land disposal, Company 7 was unaware that the
wastes were required to be further treated before land disposal. The violation may have a
substantial adverse affect on the purposes or procedures for implementing the RCRA program.
In addition, the violation creates a potential for harm because it hinders Company 7’s ability to
adequately characterize the waste in order to assure that it is properly managed. (Note, however,
that Company Z has an independent regulatory obligation to characterize and properly manage
wastes it receives. Thus, Company C’s violation is one factor contributing to the potential for
harm, rather than the sole factor creating such risks.)

(attach additional sheets if necessary)

(b) Extent of Deviation: Major - Initially, Company C did not merely prepare and send
deficient 40 CFR § 268.7 notifications/certifications. Rather. it completely failed to prepare and
send such forms for the first six months. During the next six months Company C sent unverified
certifications. In each instance, Company C substantially deviated from the applicable
requirement.

(attach additional sheets if necessary)

(¢) Multiple/Multi-day: Because each violation is properly viewed as independent and
noncontinuous, no multi-day assessment is warranted, Because the violation was repeated 12
times, the gravity-based penalty amount is multiplied by 12.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,
environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: As soon as Company C’s Evanston facility learned of its obligation to
submit 40 CFR § 268.7 forms, it began submitting such forms. However, evidence demonstrates
that efforts to comply were weak because Company C made no effort to ensure the accuracy of
such submissions. Even if such submissions had been accurate, Company C’s actions would
have been only those required by the regulations. No justification for mitigation for good faith
efforts to comply exists.

(attach additional sheets if necessary)

(b) Willfulness/Negligence: No evidence of willfulness has been presented but the prior
knowledge of the 40 CFR § 268.7 requirements by Company C’s other facilities is evidence of
negligence because a prudent company would adyvise all its facilities of the appropriate
requirements, especially after one of the Company’s other facilities recently had been found
liable for similar violations. Based on these facts, an upward adjustment in the amount of 10% is
justified.
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() History of Compliance: No evidence demonstrating that Company C has had any
similar previous violations at the Evanston facility has been presented. However, Company C

operates other commercial treatment facilities, at least one of which recently has been found
liable for similar violations. Based on these factors, an upward adjustment in the penalty is

justified. However, because the upward adjustment is accounted for in 2.(b) above, we will not

duplicate such adjustment here. The Evanston facility did. however, recently receive a notice of
violation from the State Environmental Protection Department regarding violations of the State’s
air pollution program. The violations concerned treatment units that are utilized for the same
waste that Company C was sending to Company Z. An upward adjustment of 5% is warranted.
(attach additional sheets if necessary)

(d) Ability to pay:
N/A
(attach additional sheets if necessary)
(e) Environmental Project:
N/A
(attach additional sheets if necessary)
(f) Other Unique Factors:
N/A

(attach additional sheets if necessary)

3. Economic Benefit: Company C has reaped an economic benefit by avoiding the costs of

materials and labor necessary to send proper notifications/certifications to Company Z. A BEN
analysis (copy omitted for purposes of this example) indicates the economic benefit of this
violations amounted to $2.500.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

N/A

(attach additional sheets if necessary)
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SETTLEMENT PENALTY AMOUNT

Company Name: Company C - Evanston Facility

Address: 1001 Yourstreet, Evanston, Illinois 12345

Requirement Violated: 40 CFR § 268.7(b): Failure to send accurate

10.

11.

12.

13.

14 .

15.

16.

17.

18.

19.

notification and certification.

Gravity based penalty from matrix ($24,750 X 12)............
(@ Potential forharm .............................. ..

Select an amount from the appropriate multi-day matrix cell .

Multiply line 2 by number of days of violation minus 1 .. ...
Addline landline3.................................
Percent increase/decrease for good faith . .................
Percent increase/decrease for willfulness/negligence . . . . . . ..
Percent increase for history of noncompliance . ............
Percent increase/decrease for other unique factors . ... ......
Addlines 5,6, 7,and 8 ......... ... ... ... ... . ...

Multiply line4 byline9..............................

Addlines4and10....... ... ... ... ... ... ...
Adjustment amount for environmental project............
Subtractline 12 fromline 11 ..........................

Calculate economicbenefit . . .........................

Addlines13and 14 ......... ... ... ... oo,

Adjustment amount for ability-to-pay . ...................
Adjustment amount for litigationrisk . ...................
Addlines16and 17 ...... ... .. ... ... .. . i,

Subtract line 18 from line 15 for final settlement amount . . ..

$297.000

Major

Major

N/A

N/A
$297.000
N/A

10%

— %
N/A
15%
$44.500
$341.550
N/A
$341.550
$2.500
$344.050
N/A
-$110.000
-$110.000

_$234.050
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Major - Because Company C did not notify the receiving facility.
Company Z, that the waste was prohibited from land disposal, Company Z was unaware that the
wastes were required to be further treated before land disposal. The violation may have a
substantial adverse affect on the purposes or procedures for implementing the RCRA program.
In addition, the violation creates a potential for harm because it hinders Company Z’s ability to
adequately characterize the waste in order to assure that it is properly managed._(Note, however,
that Company Z has an independent regulatory obligation to characterize and properly manage
wastes it receives. Thus, Company C’s violation is one factor contributing to the potential for
harm, rather than the sole factor creating such risks.)

(attach additional sheets if necessary)

(b) Extent of Deviation: Major -Initially, Company C did not merely prepare and send
deficient §268.7 notifications/certifications. Rather it completely failed to prepare and send such
forms for the first six months. During the next six months Company C sent unverified
certifications. In each instance, Company C substantially deviated from the applicable
requirement.

(attach additional sheets if necessary)

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and
noncontinuous, no multi-day assessment is warranted. Because the violation was repeated 12
times, the gravity-based penalty amount is multiplied by 12.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,
environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: As soon as Company C’s Evanston facility learned of its obligation to
submit §268.7 forms, it began submitting such forms. However, evidence demonstrates that
efforts to comply were weak because Company C made no effort to ensure the accuracy of such
submissions. Even if such submissions had been accurate,. Company C’s actions would have
been only those required by the regulations. No justification for mitigation for good faith efforts
to comply exists.

(attach additional sheets if necessary)

(b) Willfulness/Negligence: As indicated above, lack of knowledge of the legal
requirement is not a basis for reducing the penalty. To do so would encourage ignorance of the
law. No evidence of willfulness has been presented but the prior knowledge of the §268.7
requirements by Company ¢’s other facilities is evidence of negligence because a prudent
company would advise all its facilities of the appropriate requirements, especially after one of the

Company’s other facilities recently had been found liable for similar violations. Based on these

facts, an upward adjustment in the amount of 10% is justified.
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(¢) History of Compliance: No evidence demonstrating that Company C has had any
similar previous violations at the Evanston facility has been presented. However, Company C
operates other commercial treatment facilities, at least one of which recently has been found liable
for similar violations. Based on these factors, an upward adjustment in the penalty is justified.
However, because the upward adjustment is accounted for in 2.(b) above. we will not duplicate
such adjustment here. The Evanston facility did however recently receive a notice of violation
from the State Environmental Protection Department regarding violations of the State’s air
pollution program. The violations concerned treatment units that are utilized for the same waste
that Company C was sending to Company Z. An upward adjustment of 5% is warranted.

(attach additional sheets if necessary)

(d) Ability to pay:

N/A

(attach additional sheets if necessary)

(e) Environmental Project:

N/A

(attach additional sheets if necessary)

(f) Other Unique Factors: Based on the litigation risk posed by (1) the Agency’s inability
to show (i) that all 24 drums were Company C’s and (ii) that all drums contained F002 solvent.
the Region decided to accept in settlement a smaller penalty than that proposed in the complaint.
Since the aforementioned evidentiary weaknesses adversely affected one third of the 12 counts in
the complaint, the Region reduced the proposed penalty amount by roughly one third or $110.000

(attach additional sheets if necessary)

3. Economic Benefit: Company C has reaped an economic benefit by avoiding the costs of
materials and labor necessary to send proper notifications/certifications to Company Z. A BEN

analysis (copy omitted for purposes of this example) indicates the economic benefit of this

violation amounted to $2.500.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

N/A

(attach additional sheets if necessary)
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PENALTY AMOUNT FOR PROPOSED FOR HEARING

Company Name: Company C

Address: 101 Yourstreet, Evanston, Illinois

Requirement Violated: 42 CFR § 264.13(a). Failure to test restricted wastes.

1. Gravity based penalty from matrix ($24,750 X 12) ......... $297.000
(a) Potential forharm . ............................... Major
(b) Extentof Deviation . . ...............c.ouuuuonn.... Major

2. Select an amount from the appropriate multi-day matrix cell . . N/A

3. Multiply line 2 by number of days of violation minus 1

[$3,300 X (343-1)] . oo oo N/A
4. Addlinelandline3............ ... iinnn... $297.000
5. Percent increase/decrease for good faith .. ................ N/A
6.  Percent increase for willfulness/ negligence . .............. 10%
7. Percent increase for history of noncompliance............ 5%
8% TotallinesSthru7............... .. ... ............ 15%
9. Multiplylinedbyline8.............................. $44.550
10. Calculate EconomicBenefit........................... __$10.000

11.  Add lines 4, 9 and 10 for penalty amount to be inserted in

thecomplaint.......... ... ... .. i $351.550

* Additional downward adjustments where substantiated by reliable information may be
accounted for here.
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NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Major - Company C’s complete failure to test the wastes
prevented Company Z from determining that the wastes were ineligible for land disposal, which
contributed to the actual disposal in a leaking unit above the area’s sole source of drinking water.
The violation has a substantial adverse effect on the procedures for implementing the LDR
program because testing to assure compliance is critically important.

(attach additional sheets if necessary)

(b) Extent of Deviation: Major - Company C’s waste analysis plan is substantially
deficient in not explicitly requiring any testing to determine wastes are restricted, as evidenced by
the resulting shipments from Company C which failed to identify their waste as restricted. Such
deficiency is particularly significant where the wastes are very diverse as is the case here, because
it is very difficult, if not impossible, to comply with the 40 CFR § 264.13 requirement that the
operation obtain “all of the information which must be known to [manage] the waste in
accordance with... Part 268.”

(attach additional sheets if necessary)

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and
noncontinuous. no multi-day assessment is warranted. Because the violation was repeated 12
times, the gravity-based penalty amount is multiplied by 12.

(attach additional sheets if necessary)

2. Adjustment Factors (good faith, willfulness/negligence, history of compliance, ability to pay,
environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: No good faith efforts to comply have been made.

(attach additional sheets if necessary)

(b) Willfulness/Negligence: No evidence of willfulness has been presented. but the prior
knowledge of the 40 CFR § 268.7 requirements by Company C’s other facilities is evidence of
negligence because a prudent company would advise all its facilities of the appropriate
requirements. especially after one of the company’s other facilities recently had been found liable

for similar violations. Based on these factors, an upward adjustment in the amount of 10% is
justified.

(c) History of Compliance: No evidence demonstrating that Company C has had any

similar previous violations at the Evanston facility has been presented. However, Company C
operates other commercial treatment facilities, at least one of which recently has been found liable
for similar violation. Based on these factors, an upward adjustment in the penalty is justified.

However, because the upward adjustment is accounted for in 2.(b) above, we will not duplicate
such adjustment here. The Evanston facility did. however. recently receive a notice of violation
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from the State Environmental Protection Department regarding violations of the State’s air
pollution program. The violations concerned treatment units that are utilized for the same waste
that Company C was sending to Company Z. An upward adjustment of 5% is warranted.

(attach additional sheets if necessary)

(d) Ability to pay:
N/A
(attach additional sheets if
necessary)
(e) Environmental Project:
N/A
(attach additional sheets if necessary)

(f) Other Unique Factors:

| N/A

(attach additional sheets if necessary)

3. Economic Benefit: Company C reaped an economic benefit by avoiding the costs of waste
analysis needed to determine the eligibility of the wastes for land disposal. A BEN analysis (copy

omitted for purposes of this example) indicates the economic benefit attributable to these
violations is $10.000.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

N/A

(attach additional sheets if necessary)
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SETTLEMENT PENALTY AMOUNT

Company Name: Company C - Evanston Facility

Address: 1001 Yourstreet, Evanston, Illinois 12345

Requirement Violated: 40 CFR § 264.13(a): Failure to test restricted waste.

1. Gravity based penalty from matrix ($24,750 X 12).......... $297.000
(a) Potential forharm . ............................... Major
(b) Extentof Deviation............................... Major
2. Select an amount from the appropriate multi-day matrix cell . N/A
3. Multiply line 2 by number of days of violation minus 1 .. ... N/A
4. Addlinelandline3................................. $297,000
5. Percent increase/decrease for good faith . ................. N/A
6. Percent increase/decrease for willfulness/negligence . . . . .. .. 10%
7. Percent increase for history of noncompliance ............. 5%
8. Percent increase/decrease for other unique factors . . . . . . e N/A
9. Addlines 5,6,7,and 8 ...... ... .. .. ... 15%
10.  Multiplylinedbyline9.............................. $44.550
11. Addlines4and10.................... ... ...ccu.... $341.550
12.  Adjustment amount for environmental project............ N/A
13. Subtractline 12 fromline 11 ........... .. ... ... .. ..... _$341.550
14. Calculate economicbenefit............... ... ... ...... __$10.000
15. Addlines13and 14 ........ .. . _$351.550
16.  Adjustment amount for ability-to-pay.................... ____NA
17. Adjustment amount for litigationrisk . ................... ~-$110.000
18. Addlines16and 17 ... ... ... . ... . . . i, =$110.,000

19. ~ Subtract line 18 from line 15 for final settlement amount . . . . $241.550
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm: Major - Company C’s complete failure to test the wastes
prevented Company Z from determining that the wastes were ineligible for land disposal, which
contributed to the actual disposal in a leaking unit above the area’s sole source of drinking water.

The violation has a substantial adverse effect on the procedures for implementing the LDR
program because testing to assure compliance is critically important.

(attach additional sheets if necessary)

(b) Extent of Deviation Major: Company C’s waste analysis plan is substantially

deficient in not explicitly requiring any testing to determine wastes are restricted. as evidenced by

the resulting shipments from Company C which failed to identify their waste as restricted. Such

deficiency is particularly significant where the wastes are very diverse as is the case here, because

it is very difficult. if not impossible, to comply with the §264.13(a) requirement that the operation

obtain “all of the information which must be known to [manage] the waste in accordance with ...
Part 268.”

(attach additional sheets if necessary)

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and
noncontinuous, no multi-day assessment is warranted. Because the violation was repeated 12
times, the gravity-based penalty amount is multiplied by 12.

(attach additional sheets if necessary)

2. Adjustment Factors: (good faith, willfulness/negligence, history of compliance, ability to pay,
environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: No good faith efforts to comply have been made.

(attach additional sheets if necessary)

(b) Willfulness/Negligence: As indicated above, lack of knowledge of the legal
requirement is not a basis for reducing the penalty. To do so would encourage ignorance of the
law. No evidence of willfulness has been presented, but the prior knowledge of the 40 CFR
§ 268.7 requirements by Company C’s other facilities is evidence of negligence because a
prudent company would advise all its facilities of the appropriate requirements, especially after
one of the company’s other facilities recently had been found liable for similar violations. Based
on these factors, an upward adjustment in the amount of 10% is justified.

(attach additional sheets if necessary)

(c) History of Compliance: No evidence demonstrating that Company C has had any

similar previous violations at the Evanston facility has been presented. However, Company C
operates other commercial treatment facilities, at least one of which recently has been found liable
for similar violations. Based on these factors. an upward adjustment in the penalty is justified.
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However, because the upward adjustment is accounted for in 2(b) above, we will not duplicate
such adjustment here. The Evanston facility did, however. recently receive a notice of violation
from the State Environmental Protection Department regarding violations of the State’s air
pollution program. The violations concerned treatment units that are utilized for the same waste
that Company C was sending to Company Z. An upward adjustment of 5% is warranted.

(attach additional sheets if necessary)

(d) Ability to pay:

N/A

(attach additional sheets if necessary)

(e) Environmental Project:

N/A

(attach additional sheets if necessary)

(f) Other Unique Factors: Based on the litigation risk posed by the Agency’s inability to
show (i) that all 24 drums were Company C’s and (ii) that all drums contained F002 solvent, the
Region decided to accept in settlement a smaller penalty than had been proposed in the complaint.
Since the aforementioned evidentiary weaknesses adversely affected the Agency’s ability to prove
one third of the 12 counts in our complaint, the Region reduced the proposed penalty by roughly
one third or $110,000

(attach additional sheets if necessary)

3. Economic Benefit: Company C reaped an economic benefit by avoiding the costs of waste
analysis needed to determine the eligibility of the wastes for land disposal. A BEN analysis (copy

omitted for purposes of this example) indicates the economic benefit attributable to these
violations is $10.000.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information:

N/A

(attach additional sheets if necessary)
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