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Re: thwmmmmm‘

DPear NMrB. Gibbs:

Please accept my apology for the tardiness of this Mediarion

Statewment. Up to last Friday,

in an attempt to consarva client

resourcaes, we wers shill concentrating 100k of pur efforts upon

resolution of this matter through direct negotiations.

These

negotiationg bhave not .achieved success. We have, however, made some -=»
progrese. The particulars comncerning negotiations appear in Saction
1Y of this statement. The actual stumbling block to renclution of

this matter i3 a <¢onceptual problem.

DEP wust re¢ognize that,

because of ite own past maladministration of the Waste Tire Act of
1989, ik owes this parmittes an equitable fresh start and certain
guaranteas of no futura harassment. Florida Tire Racycling has bean
unable to £ind a peraon within DEP whe has the perspective to
diacern the true ploture revealad by the mosaic¢ of regulatory
miosteps involvaed. do the right thing, and move away Lrom ghibbo-
lathe. This s all thet inhibite amicable, proper and just resolu-
tion of this dispute. Unfortunately this ocbstacle looma hefore our
client as if it now etood at the base of the Himalayas.

I, Ganeral Background:

Ae described by DEP, it seeks extraordinary relief against Florida
Tire Recycling, It seeks the death panalty. Florida Tire Recycling
" agrees with the fullowing genexal statements of DEF:

(1)
limits. Howawvey, thie is onl

The site is ocurrently in excess of its

authorized storage
becauss of DEP's intentional and

wrongful refusal to permit FPlorida Tire Recycling to amend its
pexrmit to make lte storage be rauthorized.?
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{(2) Plorida Tire Recycling has not complied with DEP's request for
greater finaneciasl assurance. This is trua. DEP's requests have
been axcepsive, wunlewful and ultra vires. This unlawtul
iamposition has been a source of major disxuption. It has

causgud an adversary relationship between DEP and thim Parmit-
tams,

(2) The configuratiem of the tires on the site ig not in compli-
ance with DEP's current rujles governing the site. lHowaver, the
"eonfiguration was once in lawful gtatus and Plorida Tire
Reoycling has consistently been addressing and rectifying this
pingle imsue of non-complianca. DEP, however, has interfered .
with, blocked, and hinderxed Florida Tire Recyeling at avery
turn in its attempts to do so. This singla 1lssue is not
gufficient for DEP to obtain the relief ir. seeks in Court,

Had DEP éxhibited good faith and prudence in the administration of
the regulatory atatute ipvolved, Plorida Tire Recycling believes
that it would <today be in full cowpliance. DEP, aftex
maladminstering the original Wagte Tire Act of 1988, has corporately
determinad that Florida Tire Recycling chould tasrte ius "cold
steel", at the taxpayer's expense, and without due regard to other
legislative.policy. conslderstions. . - . Rl o
The genesis of the ocurrent dispute lies in the old grtatutory
dAafinition of Wapte Tire,

When Plorida Tilire Recycling first obtained its permit in August of
198% it was doing so under a new act and new DEP regulations, Much
of the dispute betwaen Florida Tire Reayeling and DEP arigea sut of
the languaga of the original Waste Tire Act and the Regulations.
which were originally adopted to implement it. Until May of 1993,
the Waste Tire Act did not fully regulate proceseed tirasm. A wakte
tire wag defined as a whole tirge. In this anomaely resides the
origina of the DEP/Fla Tire dispute. Because DRP insisted, hefore
it _wag the law, that it would regulate whole tires on Florida Tire
Recycling's site it has continuously and arrenacusly characterized
Florida Tire Reeyoling as being in noncompliance with the act. As
a congequence, it has brutally aspplied its permitbting regulations
to refuse to allow Florida Tire Recycling (o be in compliance. It
im veritsbly a Cateoh-27 gituation in which the agency has from the
cutset refused to remove its jackboot from Florida Tire's supine
neck. Florida Tire Recyeling believes that it is, on mccount of the
State's misbebavior in this matter, entitled to an equitable grace
period in which to restore its opexations and come into compliance.
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Tha statutory / ragulatory baekground.

After July 1, 1989, the maintenange of a waste. Ligze site was
prohibited, unless such site was an/integral pazt of a permitted

. ility. The foregoing prohibirion was
contained in Florida's Waste Management Act, Ch. 868-130, 541{3) {a),
Laws of Florida, affective October 1, 1988, Florida Tive was in the
busineas of tire processing, re¢ycling and storage prior to the
effective date of the Waste Management Dot of 1988. Florida Tire
timely socught and was granted a waste tire processing faellity
permit. Ploxida Tire additicnally|maintained a waste tire site
which was an integral part of said processing Facility. The waste
tire site and permitted procesging fdciliLy are located in 8t. Lucie
County, Florjida.

FPursuant to Floridats Waste Managewent Act, Ch. 88-130, Laws of
Plorida, the legislature mandated thht DEP adopt rules to carxy out
the provielons of §841-43 of eaid Act. The xules wexe to provide
for: "(a) ... the administration of 3§ waste tire prosesging facility
permit, whickh [was not] to exceed| $250, annually; and (c) [the
setting ofl scandavrds for waste tira processing facilities and
assoclated waste tlre sitas ... .7, Inter alia. 8aa, Ch, 88-130,
§41(4a) (a) and .(¢),. Laws of Florida,|codified am §403.717(4) (a) and..w~
{¢), Ela. &tat. (1988).

wWaste Tives defined.

pursuant to £41(1) (d) of the same [Waste Management Act, a waghe
fire was defined as "a yhole tive thHat is no longer suitable for ite
original inteoded purpose becausel of wear, damage, or defect.”
gection 41(1)(c) defined a rpire" to bas 'a eontinuous solid or
pneumatic rubber vovering encircling the wheel of a mator vehicle.’
The term motor vehicle was defined in §41(1) (b) neot to include farm
tractors and trailers. Excgesesed Lires were not engompassed within
the definition of waghe fire sitel as defined in $403.717(1) (9),
Fla. Stat. (1989), bescause. i wara waate tires which
had been cut or shredded ... or otherwise altered so that they were
no longer whole tires." 8See, definitlon at Rule 17-711.200(5),
F.A.C.(1989).

No statutory provision for requiring a bond or lé¢tter of oredit.

' The Waste Management Act {(Ch. BB-130, Laws of Florida) made ne
proviaion for and delegated no authority to DEP to set gbandards for
finaneial assurance or proef of Fimancial responsibility for waste
tire sites. Nevertheless, DEP illegelly am:} in an ultra vires
fashion took upen itself to attempt to sstablish such standards by
the provisiong of Ruyle 17-711.81¢(2), F.R.C. (1989), inter alia,.
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DEP kpew it waz acting illegally and|subsequently wought amendment
to the Waste Tire Act to adoerbect thdge errors. _ ‘

Recognieing the illegality of its phst rulas and/ozr the unlawful
dalegation of legimlative authority| to the agency, DEP sponsored
curative amendwents to the Waste Mapagement Aot, effective in May
1993. DEP walted for the passage of this leglslation before it
mounteqd ite assault against Florida|Tire Recycling in the Courts.
Now, and for the first time, DEP hag the lawful authority Lo pass
.reasonable regulatione relating to financial assurance standaxde for
waste tire provessing facilities and their associated waste tire
aites. Bee, Ch. 93-207, §26, |[Laws of Florida, amanding
§403.717(4) (d), Ela. Stat. (1993). i

No now rules yai epacoted under the

However, DEP has not yet implement
legal and appropriate rule making a

1993 anendments.

d such revised legislation by
d, - .

4

45:1T 6, 1 D30

. ; from a
permittaa for a waste tire processing facllity and associated waste
tirve site,

In addition to being. illegal, as outside -the scope.of the enabling..ww

lugislation or an unlawful delegation of exeassive authority to the
ageney, the financlal responaibilidy rule at iesue [17-711.510(2),
F.A.C. (19B9)1 is vague and ambibuous and imposeibla of being
complied with in theory, in fact| and in tha reality of DEP'a
maladminigstration of the same. a result, DEP is currently
proposing an amendment to its oriyinal renegade rule. This is as it
should be, sin¢ce the 1993 Act now provides DEP with the authority
and duty to en&rst” guclt a wule. [The 1lllegal original rule (as
compared to the lagal propoged ruld) is a material element of DEP's
complaint againgt Florida Tire in {this proceeding.

pPEP‘s has aoctively pursued its wrongdoing as to Florlda Tixe
Recyeling.
Tn addition to anacting rules which were beyond its legal authority
and which were impossible of performance by a permittee such as
Florida Tire, DEP has engaged in other specific and unlawful
activities directed at Florida Tire and other entitiee with which
Florida Tire has or had advantjageous ¢ontractual ox business
relations.

on Februaxy 9, 1990 NDEX erronecusly advised Florida Tire that it was
in non-compliance with its pexmit,| because it had not made an annual
cost estimate of "closure costa® |in accordance with DEP's illegal
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Rule 17-731.510(2), F.A.C.{1989). Further, DEP allegad that Florida
Tire had exceeded its storagle limit| for waste tires by 500%., DEP
also alleged that Florida Tire was not in compliance with Rule 17-
711-540(2) (Bb) ,F.A.C. (1L9B9) , which set| maximum dimensions for ocutdoor
waste or processed tire piles. Only the last allegacion was legally
correct. Florida Tixe immediataly set about correcting DEP's only
legitimate complaint and was t
at_leasl by Apyil 5, 19491

PEP refused to let riorida Tire Recyaling comply with the Aot.

Upon achieving acrual compliance, 'Ln April of 1991, with all of
DEP'a legal rules, Florida Tire attempted to address DEP'a allegu-
tion that Florida Tire was oxceeding its storage liwit on two
paparate basaes: (1) PFlorida Tire suggested te DEP that the proper
interpretation of che applicable rulae {17-711.530(2), F.A.C, (1589)1]
was that Plorida Tirve was entitled tp-store up to 30 times the daily
processing through-put of th agping equipment that Florida Tire
yas petuyn A8 § rom d lwe; (2) Florida Tire additionally
raguested that ic bp allowed Lo amand itg permit to have the stated
. atorage limit (which wae inaceuratel, even in accoxdance with DEP's.
interpretation of ite rule) increagwd to the proper amount.

le

4 pat ot

'DEP notified J'i‘le:.;i:é; q'.i'ire that;, it would maver get a permit.

On Maxgh 16, 1990 DEY advised Flox ’da ‘ire that DEP would npt_ever
grant Floxida Tire an amendment pf 1lts permit to increase the
astorage limit unless Florida Tire firet stopped accepting new tires
and/or reduced its storage ¢f all tlres on its site to thogse amounts
which DEP considexed to be within DEP's arxxopacug interpretation of
the permittad storage limits both as to quantity and typem of tives
included. Conmistently, since this time and to the present, Florida
Tire has bean adviged and assured by DEP that any application for
a permit modifieation or to ¢ause DEP to correct jite error would be
@ futile met.

‘More Storage Limit disputes. .

DEP's lnterpretation of Floride Tirxe's grorage limit was and is
erronecugs. DEP made a migtake in  its original calculation of the
stated number in the permit issusd to Florida Tire. Exhibit F to
Florida Tire's application of May| 24, 1589 accurately advised DEP
that the mavimum daily through-put of Florida Tire's then existing
squipment was 150 tong/day.| Undexr DEP's own erronadous
interpretat.ion of ite rule, the formula of "30 tiu}aﬂ da.ily through-
put of the equipment used" should have caused Florida Tire's storage
limit to be then srated as 4,500 tons of whole tires (i.e. waste

& STEWART
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tires) and not the 1,500 ton/day fig_-'ure which DEP had erronacusly
calculated and recorded +in the permit. Ik is inappropriate, undey
the circumstances, for DEP to use thig dispute against Florida lire,

DEP's interpretation of Florida Tire's lawful storage limit was and
is lagally erroneous, because the storage limit wag not legislative~
ly intended Lo be, nor is it practikmsl that it be, a fixed limit
pegged or tied only to actual procéssing amounts at the time of
permit application, as apposed to either actual processing capacity
at the time of application or as that cepacity may change from time
to time, gubject to limitations already provided by other gtandards
enacted by DEP. !

DEP's eurrent interpretation of a fixed storage 1limit, when
proceaging capacity and other fackorig are variables, is irrational.
DEP'8 own regulstions, in part, and the Wasre Management Aet, in
toto, confirm that the actual goal of the Waste Tire legislation was
to dixregt tihe g BAM D gafbte tireg Lo . proCaARBLNG O] a8 where
those tires wauld then be stored, = and preferably raaycled
thereafter. But if not, the Act provided that such pronessed tires
ghould be propezrly disposaed of in a landfill ox solid waste disposal
facility. .Each of .the Iactors noted (l.e., atorage, .processing;..-w
recycling, or proper disposal) was and is & variable In the
legiglative formula and objectived for managing Florida's solid
waste stream (of which waste tives ave a part) and attempting Lo
achieve the ultimate goal of raeycling., The tying of procassing
equipwment through-put capacity to the storage limit was to insure
that there would never ba mora than a thirty day supply of unpro-
casged wagste tires (i.e., not ready for either recycling or
disposal) stored at a waste tire sige, me that supply related to the
dynamic factor of the processing facility's proveseing equipmant
then in use. When read in pari materia with the remaining DEP
Waste Tire Rules, this was the coxrect interpretation of Rule 17~
711.520(2), F.A.C. (1989) and in practical application it would bave
worked in the real waste stream wdrld.

1 v

Under DEP's erroneous interpretation of its rule and ita oziginal
oalculation of storage limits, Flérida Tire's storage limits were
locked in place and pagged to a propessing number which Florida Tire
was clearly ¢apable of lawfully eurpasaing, based upon the process-
ing capacity of its then extant eguipment. Such an interpretation
was not consiptant with commercial reality nor was it consistent
with the overall theme of DEP's{ own regulations which required
annua) reporting with respect to; the fluctuations of procesoving,
atorage and dispogsal. ,

Gunsyett, YOARLEY & STEWARY
FROTYALIONAL ASSOCIATION
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DEP acted in bad faith in refusing to|correet Floxida Tire's permit

Even if DEP's interpretatjon of Ruld 17-711.530(2), F,A.C. (1889)
waps correct, DEP nevarthalege acted| in bad faith in not allowing
Florida Tire to eliminate any mathematical or numerical erroxr or
deficiency 1o us permit with respeet| to this subject. DEF's stated
policy of refusing to modify or mmend a pexmit, until the applicant
surrenders . on all pointe of controvexsy betwean the agency and the
permitlee is not warranted nor 4jusktifiable in the law, It ie a
desgpicable and arrogant practice which the law should puniph; DEP
can, literally, by the stroke of £ pen -cure what is its major
complaint ip this action., Such an action on DEF's part would not
cauge any harm to Lthe environment ox health, safaty and welfara of
the public. To the c¢ontraxy, it would enable Florida Tire to
process, yecycle and lawfully dispoge of its storad waste tires.

i .
DEP sought Clogure Estmtalrinmuitxl Agsurance illegally.

By ita demands of Pabruary 9, 1990 DEP additionally accuged Florida
Tire of being dalinquent with respect ro its closure estimate
(originally provided with its applipation in May of 1989). Florida
Tire was not delingquent. DEP furthear advised Florids Tire that it
‘was required te incrsase its previously.accaepted proof of financial....
responsibility to the State. This| demand upon Flozrida Tire was
legally inaccurate and the rule invoked was void. '

The State had accepted Florida Tire's estimated closure costs aud
that astimate was not yest requirad Fo be updatad.

P e costas waa nel. qus O hae perioxmed ' M3 ‘(a
period of one year from the accepted estimate, provided with Floxida
Tire's application). 8imilarly, Florida Tire's amual report was not
due at tham tima of DEP's demand. erida Tire's annual report was
not due until Maxch 1, 1990, In March of 1990 the annual report only
required Florida Tire's most radent (and astill wvalid) closure
estimate of Nay 1989. See, Ruale 17-711.830(4){(g), F.A.Q. (1989).
Noverthelass, DEP unlawfully demanded that Florida Tire change its
financial arrangement@ with the Sgate. Plorida Tire Recyeling was
punished and sanationed illegally DEP on account of its failure
to "submit.?

DEP unlawfully demands Procescsed Tires bhe included in Clogure Cost
Estimate.

By its unlawful written damands of [Pebruary 9, 1990, and subsequent-
ly, DEP further advised Florida| Tire that it was required, in
conmnection with its annual closure estimate update, to include
therein the cost of processing, rémoving or dlsposing of processed

GUNSTER. YOARLEY & STEWART
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tirea. TRule 17-711.510(2), F.A.C.' (1989) was preciesaly to tha
contrary. It speclfically stated that the astimate

*shall estimate the costs of dAlgposing of and
ramoving or disposing of all wyasta tires on
gite before closurs of the facility, and must
update such estimategs annually."

The operative term "yaete tireg" did not include “processed tireao,”
The Waste Management.Act of 1988 and the Rules wera absolutely clear
and unambiguous on this iggue. DRP refused to acknowledge thip feet
and wrongfully insisted that Florida Tire base its closure coet and
proof of financial respousibility ofi & caloulation that was cleaxly
erreneous undar the statute and the Rules. The vast majority of the
tixe produote stored on the Florida Tire site at this time wera
processed tires and agrieultural- tires (the latter were not
encompagsaed within the Wagte Management Act). DEP has refused to
acrept Florida Tire Recycling's jestimates on account  of this
congeptual disagreement. As a result, it has had no “estimate.*®

DEP retmliates and embarks upon '.lfbng tern haracement of Florida
Tire Revycling. ‘

\ e 1 . s I P ‘e reoo . [Ty
As ratallation for Plorida Tires' derrect interpratation of the Act
and the Rules, DEP refused to grang Ploridas Tire a modified permit
with proper storage limits. PFurthar, DEP ultimately embarked upon
a long term course of sanctione and ecouowig ocoereidn against
Florida Tixe inealuding proposed panalty assessments for alleged
violations of $403.717, Fla, Stari (1991),

DEP deviates f£rom Rulez for Deten;nining mantities,

Ta further confuge matters, DEP adviged Florida Tire, in Februvary
and March 1990, that Florida Tire ghould oy DEP might usa different
wethods of weasuring the quantities of tires on the Florida Tire
site than thoae specified in Rule 17-711.200(8), F.A.C. (198%). This
Bwle providad that the permittea phould "aggume that there are 100
tives par ton and 10 tires per cublc vard." The sgatementg in DEP's .
madiation statemsnt are not calgulated in accordance with this
formula, i

Florids Tize Recyoling filas annyal yeport late and offerm to pay
fine, but DEP refuses to accept PFlorida Tirae's offer te be in
compllanca. §

Aa a result of all of the confusion, thus arested, and on account
of its own inexperience in beind regulated, Flovida Tire did not

GUNSTER, YoAkm & STEWART
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timely file itme annual repoxrts for qhe partial vear 1989, and the
£ull years 1990, and 1991. Thikge reportse were filed in June of 1992
and Florida Tire immediataly offered|to pay the required penalty of
approximately §300.00. However, DER has refused to accept Florida
Tive's acknowledgement of Florida Tilre's own errors, which pala by
compaxison to DRP's erroxys in this matter, PBEP made such rafumal
with the gpecific intant of being able, at & later time, to
overcharge oOr throw-the-hook-at E‘Erida Tire in this action.

Howaver, in order to.do so DEP had to| first seek legislative changes
to cure the erxors in the Waste Management Act of 1988. These
changea ralated diractly to DEP's| past erronesous positions as
againet Florida Tire, Theme changes are discussed more fully below.

DRP arhitrarily dedcides it wants a new ‘Lotter of cradit,

On Dacember 13, 1980 DEP told Florida Tire in writing that the
letter of exeodit which DEP had pxeviously accepted as proof of
financial reasponsibility, under DE%S illegul rule, was now deemed
unacceptable ag to form. This lettear also told Florida Tire that it
had failed to submit te timaly submit to DEP an annual update of its
closure estiuate. Both of these statements ware legally inaccurate
undey. the Rijlas and the Waste Management Act. DEP's own misinterprer, ...
tations of the Aot anqd 1ts Rules played a part in misleading Flerida
Tixe and creataed an adveraary atmesphera, for which DEP is primarily

culpable,

Florida Tire reoeivas O0£fiaisl Warning and seeke coumgel.

Mtimately, on April 2), 1992, DEI-! pant to Florida Tire a warning

letter advising that Florida Tire |faced givil f{ings and penalties

based upon:. (1) failure to file itp annual) reports; (2) failure to

update its c¢ost of closurae esti e; {3) failure toe increase its

*proof of financial regponsibility”, and (4) exceeding its storage

limite. At this point, Flozrida Tire sought legal counsel Lo attampt .
to get matters stxalghtened out. ‘

Counsel. attempts t¢ work cooperatively with DEP

Floride Tire's lagal counsel immediately scught to bring Fleorida
Tire inte oompliance with those matters which could be immediately
addrecssed. Florida tire providad its annual reports and offered to
pay fines with respect thereto. DEP refused to accept these fines.
2dditionally, Floerida Tira hired sprveyoxs to determine the Quantity
of waste tirem stored on the pfite and otherwise, Florida Tire
undertook exhaustive attempts to, £find & mechanism to comply with
. DEP'y illegal rule on proof of financial responsibility,
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DEP reaponds with a campaign of burwamhcratic slander and opprescion

In the meaptime, DEP proceeded to elander and injure Florida Tixe
and interfexre with its advantagequs oontractual and business
relations by denying the permit application of a tire collactor
which listed Florlda Tixe as a waste processing facility to whigh
that collectox was gsending its tires, [Additionally, upon information
and belief, DEP staff and other stfate employees advised pexsons
connacted with the solid waste si;ié?am for waste tires that they
should not deal with Florida Ti bacause DEP was considering
enforcement action against it, Subaéquently. DEP staff advised the
press thakt it was going to bring jan enforcement action against
Florida Tire. Conseguently, Flori Tire was unable to secure
capital and financing which wers necessary to comply with DEP's
regulat]:.ions, the mogpt wmaterial of (which were still at tha time
illegal. .

In addition to the above list interferences and what would
congtitute torts, weéxe ona not the|king, DEP injured Florida Tire
by ill-advised regqulatory policy relating to recycling credits and
landfills. DEP, hy administrative ;Olioy' firsr encouraged Florida. ..

DEP policy indecisien adversely LmTacts Floxrida Tire.
ad

Tire to establigh disposal arrangements with landfills. Thoxeaafter,
DEP und other regulators swiftly changed the regulatory incentives
to discourage the disposal arrangements which Florida Tire had made
in relianse upon DEP's previously established policy. At that point,
Plorida Tira had to £find new sonrces of dispoecsl. Wnhile Florida Tire
was attempting to re-adjust co this|sudden regulatory induced market
change, and hear the financial disldcation caused thereby, DEP began
ita stryongest, toxtiouvs, and most [vindictive push against Floridu
Tire, making it virtually imposeible for Florida Tire to have the
regquired ptability to raise capital or borrow money in order to do
that whioh was necessary to conduct its businese in an orderly and
lawful manner. Currently, DEP continues to undexrmine Florida Tire
and othar waste progessing facilitlies by unfairly subgidizing solid
waste dispopal facilities for theil processing of waste tives, even
though thig defeats the stated Legislative goal of apcouraging
recyeling by firet directing the wasta stream through an intermedi-
ate - processing E£acility. These [poliaies and interierences axe
proporeionally related to the increase in waste tire and processed
tire volumeg now stored at the F]’orida Tire gite. .

In apite of these burdena .‘i.mposzc?, upon Florida Tire by DPEP, as it
has experimented its way through the Waste Management Act of 1588,
Plorida Tire gontinued to attampt to meet DRP's ever-changing
demands and policies. DEP. however, hag intentionally or foolighly
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mada Lt lmpossible for Florida Tirve 'to comply and seeks to put it
out of business. Concurrently, DEP ceekg in this action to waste the
tax dellars of the people of Florida saying all the while, *®lorida
Tire whp wnable or unwilling to meet; the requirements of the Act.®
In faet, the opposite and tha converse is trus,

Specific wrongdeing of DEP since Mn§ of 1992

DEP. made it impossible for Florida Tire to comply, even after
FPlorida Tivre gought to do aeverything commercially feasible and
within its power to do mo. Since May of 1992, DEP has made it
impoegible for Florida Tire to comp}y by:

A. libeling and slandering Florida Tive, as desoribed ebove;

B. continuing to deny Florida Tire the amendment of ite permit to
correct the erroxrs in the gtated astorage limite and by
contiouing €0 insist on ite own misinterpretation of its rule
relating thereto; '

C. faillng to apprave Florida firﬁ's updated eatimate of the
costs of clomure, submitted to DEP in July 1990;

D. 'insiséiné that it {DEP) be allowed ro calculate the qu.aht:j,uww
of tires on the site, in a manper different than the bagis for

computation established by its own rule; :

2. refusing to appreva the forms of f£inancial instruments
tendered for approval by Floride Tira, when DEP's illegal rule
did not provida sufficient guldance to any pergon attempting
to ¢comply; '

¥. zefusing to accept reasonablg proposals of Florida Tire for
egtablishing proof of finan¢ial responsibility under DEP's
illegal rule, in spite of the fact that the rule as written
was vague and awbiguous enough te have allowed DEP to acdaapt
any reasonabla proposal; ! .

@, insisting that Florida Tire was bounpd by DEP rules relating to
proof of financial responsiliility specifically applicable to
vther portions of the Waste Management Act, i.e., landfills.
DEP knew or should have Xknown that these rxrules were not
applicable to Florida Tiré, as a waste tire proceasing
facility, and it knew that there was no enabling legielation
delegating to DEP the authority to make such rules;

|
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rafusing Lo recognize that processed and agricultural tires on
Floride Tire's eite ware not /within the purview of DEP's
illegyal finanecial responsibility zule, even if tha rule, as
written, were lagal;

refusing to recognize that it was commereially impractical for
Florida Tire to prove financial| responsibility by the methods
upon which DEP stubbornly ingisted even though there wexre
other reasonable alternatives:;

attempting ro assesa fives ngyainst Florida Tiva for vioclations
of illagal rules or for matters, such as storage limits, which
vere correctable but which DEP would not allow Florida Tixe to
corract;

allowling itself to be lobbi by industry compotitors of
Florida Tire to take destructive actions against it so that
those competibors can take Floyida Tires apllection contracts
when it i8 put out of businesg by DEP forj their benefit;

misleading Florida Tire and itp counsel tQ believe that there
was a method by which DEP would make reasornable accommodatione

with Floxida:Tiye to fimally|put to resf the gontroversies, ..

which had built up and as are|described;

© refusing to grant Florida Tirye other permjits which would have

alleviatad the circumstancas |concerning which DEP now makes
complaing;

making pretextual and. .bad | faith allggations econcexning
mosquitos and any alleged ingveased dangey on account thereof,
all in an atftempt to horri?y this Couyt and prajudice it
against Florida Tire;

making pretextual allegations against Florida Tire concerning
the configuration of ite progerty when the same has been wal

known to DEP fyxom the beginning; .

continuing to insigt that [ Florida Tixe £firet come into
complianca with each and every demand of DEP, no matter how
outrageous or illegal, kaforé DEP will allow Floxida Tire the
latitude to cuxe any legitimute complaint of DEP, without
gontinued regulatory haragsaent;

Failing to give Florida Tire & reasonable cpportunity (the
reasonableness of which mustl be judged in light of all of the
pagt damage inflicted upon| Florida Tire by DEP itgelf) to .
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i .
comply with the new and corrective legislation which DEp
spongored in order Lo “prove th'at it wes right."

The new leglalation addz aages nlmoét avary point of contantion
between Florida Tire Reoycling and DEP,

"= - - Inthe-1993 legislacive session, DEP gponsered legislation, intended
to correct (from DEP'e perspective) most of the problems which
Plorida Tire has raisad with DEP ovex the past four years. The
1e?islati0n, contained in Ch.$3-207,  Laws of Florida, corrected the
following pointas of dispute:

A. The 1issue of whether or not' a procesged tire should be
included within the esatimate for closure costs. This dispute
was resolved by changing the definition of "waste tive", to
wit., )

Section 26. Section 403,717, Florida SBtatutes, 1992 Supple-
went., is amended to read: ;

403.717. Waste tira and lead«aﬁcid battery requiremsnts.

(3). For..purpoees of thig.section and s8s. 403.718,.aw
403.77.85, and 403.719; vae

(d) "Waste tire" means a whele tire that has heep ramoved
oy 3 (el ey RO LE AN RAS

B. The iepsue of whether or not DEP had sufficient legal authority
to require proof of financial responsibility. This dispute waa
resolved by enlaxging the DEP's enumerated powers foxr xule
making in §403.717(4), Fla. 8tat. (1992), to wit,

{dide) Bet standards, . including. financial assurance
standards. for waste tire processing facdilitiesm, and
agsociated waste tire aites, waste tive collection
centers, waste tire collectors, and set-wtandowrde Lor the
srorage of waste tires and proceassed tires, ingluding
sLorage indaors; !
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Immediately, and without warning or reasonable opportunity to adjust
or adapt, DEP hag now launched its final assault agmingt Florida
Tire. DEP has not yet adopted new an lefal rules to enforce thesa
provislons, It nas puxported, in thils litigation, that ite former
and renegade rules now apply. Howaver, Florida Tire respectfully
suggests that the law and aquity do |not permit the same.

Florida Tire ig a legitimate businede inte which the stockholdars
and others have invasted subatantjial assets. The actions and
migadministration of DEP has ceverely and adversely impacted thie
buainese. At all times Florida Tirel has been willing and able to
comply with the lawful requirements of Ch. 403.417 and 403.418,
Florida $tatues and other applicable xegulationa. However, the
actions of DEP have o0aused that |to be difficult and in some
instances iwpossible.

Bection I - Status of Wegotiatio

As dimengsed above, Florida Tire Ricycling, from che beginning of
its dealings with DEP with respect to alleged violations at its
facility, haa acknowledged tho=me ghortcomings where it believed
there was merit to the allegationse.| It hAs always heen, and contifnr.....
ves to he the objactive of Florida Tire to develop & plan and
achedule with the department whereby |its operations could be
rendared satisfactory to the department while retaining the economic
viabllity of the company.

Reayaling is one of the ob:)ectivas;‘ of the Waete Management Aat

The Lire reoyclling business is in lts intancy and ia the result of
a legislatively-declured objective to schieve the recycling and
‘reuse of tires in the marketplace| rather than the abandonment of
tires in tha enviropment. FloridajTire iresponded to that legisla-
tive objectlve ky establishing a business to recycle tires, That
required Florida Tire to establish a c¢ollection network, obtain
contyacts with buginess operations %enarating waste tlres, establish
collection centers and processing /facilicies Lo shred tires into a
Bize which will be maxketable, maintain a suffiocient inventory of
" shredded tire material, and develop markets for the purchase of tha
shrodded tire material. All of thils has oocurred without assistance
from the state in sny reguxd. In fact, the state has taken certain
actions which inhibit the private pector in thig field. Neither the
private gector nor the state bad lany practical experience in this
puginess. Consequently, Florida [fire has been an experiment and a
teat case. Jt is ¢leaxr from that aexperience that the state's
regulationse have not adequately| reflected the realitiss of the
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amerging tire recycling businesm. t: the game time, it was not
possible for Floridae Tire to anticipate some of things it neadad to
do in order to be in a position to develop markets for the sale of
shredded material; i.e., the amount ¢f material needed to be estored
as product iaventory,

Florida Tire Recycling's aeffogts to uett:(lé

With regard to mora recent efforte to settle, we had to take the
matter to the secretmyy of the agen in order to get the staff to
attempt a settlement, sbort of olosing down Florida Tire's facilicy.

At the time DEP filed its lawsult Florida Tire was engaged in good
faith negotiations with DEP., The lawsuit was filed without warning.
Neverthelegs, duxing the settlement negotiations which have ogourred
gince the Departwent filed its lawsyit in August, Florida Tire has
continued Lo demenstrate its good faith by proceeding with: (a)
contipued tire material reduction; [b) working with the Department
. t0 calculate in & wmanner acceptable to Florida Tire and the
Departuwent the amount of tire macerial on the site; (c) undertaking
the design of the surface water management gyastem; {d) uvndertaking
the avaluation of posaible wetlands on the site; (e) acquiring
advice and copt estimates of the [firpfighting and waker supply. ...
pystem propesed by the Departwent; [(£f) acquiring information about
Class D security personuel required by the Dapartment; (g) acquiring
information of the cost of fencing and lighting which will be
required by the Department; (h) purchasing two trucks for
firefighting purposes; (i) provifling the Department with its
propriatary financial infermati g0 that the Department can
- yndargtand the financial limits within which Florida Tire must
operate in responge to the Departmert's demands) and {ii) commencing
construction of the access road sygtem raquired by the Department.

With regard to sattlemant, Florida Tire has proposed to agraa to the
following terwe, wmany of which atre in excess of any provisions
~ authorized by the Waste Managemeny Act and applicable Rulea:

{a) to the entry of a temporaxy injunction;

(b) to apply te DEP for a management and storage of surface
water permit and for a water resource permit; :

(¢) to the construction of a perimeter roadway -and central
access roadway with a lime rock bearing ratio of at least
40, and which will suppdrt the firefighting vehiclas used
by the 8t. Tucie County/Fort Plerce fire district.
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by making the tire storgge area a no-smoking area,
segregating and storing alll flammeble and combustible
liquide in appropriata ogntainers and configurations,
providing epark arresters on all internal c¢owbustion
aegquipnent, and prohibitihg the eoutting (other then
shryedding oxr chopping of tires), welding, heating devices
and open fixes in the wasye tire storage area;

(4d) to minimize the probabilii%.of ignition of tire material

{e) to provide security pergopnel during nonbusiness hours
holding a Clase 1 cecurity license;

(£) to install lighting along the range line road boundsry of
the site;

{g} to provida an enclosed erations area for sacuriLy
perasonnel with fixed and Fortable telaphonag.

(h) to provide a water supply and delivery system which would
provide 1,000 gpm after the firet 30 minutes and 2,000
gpm capability for the next 3} hours aftar the first 6o
uinutes. i

. - . - rem um - . - AN .. ¢ a9 bt
(i) to provide a methed to L:i.ntegrate the fire department

motorized fire pumpe into the water delivery dystem at
the gite; |

(3) to provide a motor vehicle fox a first atrack in case of
a fire; such vahicle would at least caxry 700 gallons of
vater and deliver extinguishing agent at the rate of 300

gpn; !

(k) to establish a training program for company personnal to
make a first responmes efffoxt in the event of a fire;

(1) to compile B resource list of at least f£ive £ropt-end
loaders, five ten-wheal [Qump trucks and £ive bulldozers
which might be deployed o tha site within four hours of
notification of the supplier;

(m) to prepare a fivre plap acceptable to the St. Lucle
County-Fort Plerce fire flistrict that describes in detaidl
the firefighting resourpec avallable to £fight a fire at
the site;

(n) to reconfigure within gix months the whole and shredded
tires on the eite in cnrfiguz‘ationa which conform to the
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Department's rules with r&gand to width, length and
height of piles, 'sepaxration of pilles and fire lanes.
Thig would be done in ths mpequence required by DEP;

{0) to remove an average of at leasr 25 tone of shredded tire
material for each day thut tires are received at tha site
Plus an amount egual to the tire mataerial tonnage brought
on to the site each of those days;

(p) to establish a finanoial responsibility trust fund with
the Department as the gsole beneficiary. The existing
$18,000 Laetter of Cradit plue an additional. $50, 000 would
be initially put into the trust fund. Filve percent of
the monthly tipplng revenues generated at Lhe Port S8t.
Lucie pite would be put into the trust fund each month,
provided, however, that ho less than $4,000 a month would
be deposited inte the trust fund.

(q) to record the welght of each truckload of waste tiree
brought onto the aite and record the name and waste tire
collectoxr registryation number of the collectoyr who
delivered the waste tires to the sites, The Dapartment
would aegsentially do the sawe thing with_regsrd to waste,. ..,
tiraes shipped frxrom the gite.

(r) to provide the Department e¢a¢h month with a report
detailing the progress of Florida Tire in complying with
the termsz of tha atipulation;

(s) to submit to the Department an application to modify its
current: waste~processing permit to bring the permit into
conformance with the ultimate facllity operxation which
will rewult Exom the reconflguration efforts under the
atipulation.

There are seévaral key issues on which agreement has not been
reached: o -

1. i _be _removad £rom rhe glte
1 .  The Depoxtment ig denmanding
that 100 tons more than is recelvad each day be removed
on  average, Florida Tire believes that it can only
afford to de 25 tons more than it receivus sach dasy since
theiyr ability to remove tire material and dispose of it
ia a funttion of the costs of removal and Florida Tire's
ravenue stream which comes from the fees collected from
persons who bring them tires for shredding.
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2. Perwdit repewal/modificatign. Before Floxida Tive can
make the substantlal finangial commitments (and take on
the addad debt associated with thosa added costs, which

- are raquixed ko dc the things which DEP is demanding of
it, Floxida Tire must have ja firm belief that the Depart-
ment will treat its permit renewal or modification
application fairly if tlwt application wmeets DRP‘s aite
configuration and cperation reguirements and if Florida
Tire is in compliance with the atipulation. Based upon
ite past awperience with the Department, Florida Tire is
oconcarned that it will gpend very large sums of money
resulting from LEP'e raquirements uwnder tha stipulation
only to find the Department poised to deny its renewal or
modification application in 1994, thereby putting it out
of business, :

3. Lakeland facility perxmit. Florida Tire has stated from
the cutsat of settlament Aiscussiong that the procussing
facility licanse for ita lakeland facility is an essen-
tial part of tha tire removal plan which it hag proposed. - ..
The plan asgumes that tirés cuxrently being brought frem
the Lakeland area to Poxt St. Lucie for shredding and
then shipped back to lLakeland for disposal will ba shred.....
in Lakeland, thereby reducing the amount of material
brought to Port St, Lucia, reducinyg transportation costs,
agd expediting the shredding and disposal of tire materi-
al. ;

4. Civi]l Penaliies and Coslg. Florida Tire cannot afford to
make the financial commitmente necegsary to mesat DEP'sS
demands and then have DEP obtain a judgment for civil
penaltiags and costs of a magnitude which would put
Florida Tire osut of business. A number of the require
ment;s which the Department is demonding of Florida Tirxe
with regard to modifications of ite physical facility or
operational procedures hre not required of others who
receive facility provessing permits f£rom DEP. . Rather,
they relate to closed facilities with abandoned tires.
Congequently, the costs associated with such extraordi-
nary requizements ave viewed by Florida Tire ag penal-
tias, .

Attached ig a summary of the costs of various key demands by DED.

During the first 12 months, these add up to additional costs of

5690, 800 over the costs which Plorida Tire proposed to incur in its

Novembar 4, 1993 Proposal for Complianca. It is not posaible for

Florida Tirae to incur all of theae additLional cosite and xemaln in
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businegs. For example, lighting the jentire site and fencing three
sides of it would ocost approxiwmately £$276,500. Meanwhile, the
surfaca water managemant aystem, which will include a retention pond
for drainage as wall as fLirefighting purposes ig estimated to cost
$142,800. Florida Tire has agreed to construcL that system. The
Claeg D sacurity personnel which Florida Tirxe has agreed to provide
will cost approximately $17,500 anndally.

The Department hag stated on several occaslons that it is not ite
inteut ko put Florida Tire out of business, However, wnless the
Department is willing to compromise on some of the issues described
above, it will not ke possible for Florida Tire to remain in
buginess given the magnitude of those costs and the revenue sourcas
“avallable to Florida Tire.

/dik
Enclosurea
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IMPACT QF ADDITYOHAL|COdTs
REQUIRED BY Toa= PDRP FROOM SeEr BRI XTICON
. {11-5-93)

v

Soma aof the additional requiremanta d opad by the DEPARTMENT {n
the proponed ptipylatlion will eroafs-new and subntantial, fipancial
dumnpds on tha Company heyond those cuntjemplated in ¥TR’a Propeosal
for Campliance, dated November &, 1993, i

These new cost are: (1) one tiza jpitisl|capital costs; (2} ohgoing

copexational amatz. Bowme, af the De ent ‘n new requirements Axe
T 8o expenulve as to be nelthey coxt effectivesnox wit the shility

of FTR to accomplish and remain vigble.’” rFox these and where
., posgible tha Company bas preocpted altexnatives as shown bolaw,

The exhibit below demonetxntes: (1) the financial impuoct of the : -
bepaxtment ‘s Stipulation Fequiremeatsa; (2) thu coats,. of FIR'S
alternative; '(3) the effdtt of these |additional costik on ¥rIR's

, abllity to ¢oatlinue operating dn the tira recycliny industxy.

%+  INITIAL CRPITAL CO8TS’

cu
A

DERMANAGE: . .. FDEP ¥IR
Englneering for =jte drainage, SFWMD | :.
. mg DEP parmit procesa and foea. $}7,:lqﬂ $17,300

Construct access roads around the '
. ter and through Lhe site. -
Develop a aite drulusge zsystem, Fsvavete: | . ., et et
A retentiocy "TaKe o3 pact of a draiuag
system mnd fox use s an on sLte ygtar

uouxwe for Lixe protecticn, §128,500 - $12%,500
LIGHTING:
l. Total perimater lighting. §270,000 .- % B/
2. Yight onl the Range Line ‘ s

nﬁgd. pnz:bzn&e:. $ “(“ 3 5,000
FIBE BESPONIR) ' -

A zecond flce truck equipped for
initial xesponse 'bat without foowm .
equlpwent, 7 - - § 20,000 $ 20,990
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stipunlnation Cosls
Page 2

EEMCIRG ) »OEP ¥R

Perimetar fanci.ig at Ranga Liue Road
with 100/ ratuzms alomg both the -
porth and south buoundaxies. $ 6,500 $ MN/A

subtotals - L $419,300 $167,800
1:. OHNGOING OPERATIOHAL COSTS'
SECURITY

Clasga. D rd-sexvice 7 days pex weak
< during ng:tahu,-s:!.nh-a houra., - 5 17,500 $ 17,500

1, 100 tons per day sk $12.00 per

ton X.5 dsye per waek X 52 wecko. §312,000 $ R/A
-~ c
2. 25 tons per'day at $12.00 per .
top X 5 doys por week X 52 waeks. § NW/a $ 78,000
Subkotal : : ‘ g329,300 $ 95,500
) - :
Jotal- for the fixst 12 aonthas $748,800 8261,300
AeCor, to ¥TR’S responsa to the new costx for the proposed DED

o aawht

stipulation, tha any will commit Lo reine, paezhaps thrqugh
borrowings, an additisnal $167,800 dollars bsyond the- -+ $150,000
oontepplated in FIR‘4 6tiginal proposal io ordar to acwom lish the
capital improvemeuts. gimilarly, FTR will dadicnte aa a tianal
$17,900 of annnal rwwetme toward addiitional, opaxationel costs.

Nowever, it is olear fxom Ehis regentation that Lf FIR were to
follow prucissly the additional cost events presented by the
Dapartment in the gtipulation, it would be necesmary for the
Company to xaise pot an additional $§167,800 but §439,300.
Moreover, due to the large amount of material which the Pepaxtuent
requires ta he removed 1100 -tons poxr .day hayand +the dally
collection and disposal amount), (+ would Le fecesssxy for the
Company te underwrite an additional $251,500 of ammnal opexational
¢a?:€s. " Clesrly an examinpation of tha "Additional Cowmks Remlt.u}q
Prom Skabilization’ and Compliance® table predented in FIR'S
Navenber 4. 1993 Eroposal reveals the Dapsctment’s reqoiraments aca
dramstically beyond tha Compeny‘s ability to accomplishk. Theaa
xeguirement would in effect. ceusa vhe Cospany to *go out ef
rusiness”®.
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