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Florida Department of o overnor
Environmental Protection Jeanette Nufiez
Lt. Governor

Northeast District
8800 Baymeadows Way West, Suite 100 Noah Valensteln
Jacksonville, Florida 32256 Secretary

February 17, 2021

CERTIFIED MAIL-RETURN RECEIPT
7016 1370 0001 1735 4457

Fisherman’s Marina, LLC

Mr. Ron Peled, Registered Agent
3340 NE 190™ Street, #1504
Aventura, Florida 33180

SUBJECT: Department of Environmental Protection vs. Fisherman’s Marina
Executed Consent Order
OGC File No. 20-1100
Duval County — ERP Program Enforcement

Dear Mr. Peled:

Enclosed is a copy of the executed Consent Order in regard to Case Number 20-0011.
The effective date of this Order is February 16, 2021, and all time frames will be
referenced from this date.

As a reminder, a Consent Order is a binding legal document and was voluntarily entered
into by both parties.

Should you have any questions concerning the Consent Order, please contact
Neil Hornick, at (904) 256-1574, or via email at Neil. Hornick@FloridaDEP.gov. Your
continued cooperation in the matter is appreciated.

Sincerely,

K Plohel

mes R. Maher, PE
Assistant Director

Enclosure: Executed Consent Order

ec: Lea Crandall, Agency Clerk, MS #35
Arlene Wilkinson, Neil Hornick, DEP_ NED



BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT

OF ENVIRONMENTAL PROTECTION

and THE BOARD OF TRUSTEES OF THE
INTERNAL IMPROVEMENT TRUST FUND,

IN THE OFFICE OF THE
NORTHEAST DISTRICT

Complainants,
VS.

FISHERMAN’'S MARINA, LLC.

)
)
)
)
i
) OGC FILE NO. 20-1100
)
)
)
)
Respondent. )
)

CONSENT ORDER

This Consent Order is entered into between the State of Florida Department of
Environmental Protection ("Department"), The Board of Trustees of the Internal
Improvement Trust Fund (“Board”) and FISHERMAN’S MARINA LLC ("Respondent")
pursuant to Section 120.57(4), Florida Statutes (“Fla. Stat.”), to settle certain matters at
issue between the Department, the Board, and the Respondent.

The Department as well as the Board find, and the Respondent admits the
following;:

14 The Board is responsible for overseeing state-owned lands and ensuring
that they are managed in trust for the citizens of the State of Florida pursuant to

Chapter 253, Fla. Stat., and the rules promulgated and authorized thereunder in Title

18, Florida Administrative Code (“Fla. Admin. Code”).
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4. Respondent is the record owner of real property located at 451 Trout River
Drive, Jacksonville, Florida 32208, further identified by Duval County Property ID #
033197-0000, and Department Environmental Resource Program (“ERP”) Site ID No.:
261963 (“Property”), and holds a lease interest in submerged real property within the
waters of the Trout River, identified by Duval County Property ID # 033197-0002.

5 The Property is located on the south bank of the Trout River, a Class III
water of the state as defined in Chapter 62-302, Fla. Admin. Code.

6. Respondent owns and operates The Fisherman’s Marina, a commercial
docking facility which is connected to the Property and extends waterward of the mean
high-water line of the Trout River (“Dock Marina™).

7 The Board owns the bottom of the Trout River adjacent to the Property
and waterward of the mean high-water line, including Respondent’s leased-interest in
the portion of submerged property identified by Duval County Property ID # 033197-
0002. The Board deraigns title to the submerged real property in the Trout River upon
which Respondent’s Dock Marina is located, from the United States under the Equal
Footing Doctrine, and by Florida’s admission to the Union, Act of March 3, 1845,
(Chapter 48, Subsection 1, 5 Stat. 742, Art. X, s. 11, Florida Constitution). The Board
holds title to the submerged real property, not otherwise alienated or conveyed, in trust

for all the people of the State of Florida. See, Art. X, s. 11, Florida Constitution; Sections

253.03, 253.12, Fla. Stat.; and Rule 18-21.003(65), Fla. Admin. Code.
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8. On May 16, 2013, the Board renewed Sovereignty Submerged Lands
(“SSL”) Lease No. 160001762 (“Lease”) to Respondent, which authorized the use 54,429
square feet of a sovereign submerged land of the Trout River and authorized the
operation of a commercial docking facility for the mooring of commercial and non-
commercial vessels in conjunction with an upland marina with fueling facilities, a
sewage pumpout facility, provided it met the regulatory requirements of the
Department or the State of Florida Department of Health, whichever agency has
jurisdiction, and without liveaboards on sovereign submerged lands located adjacent to
the Property (“Facility”). The Lease, which expires on May 16, 2023, requires
Respondent to submit annual lease fees to the Board and operate and maintain the
Facility and premise in good coordination and in accordance with all lease conditions
and applicable regulatory requirements.

9. An inspection of the submerged lands adjacent to the Property conducted
by the Department on June 23, 2020, revealed the following;:

a. Dock, including associated mooring structures and decking,
significantly dilapidated and in unusable, non-functional condition;
b. Multiple dilapidated, non-functional vessels located within waters
of the state at the Dock Marina, including several sunken vessels,
two vessels with expired registration, and two vessels with no

registration, one of which is listing and in danger of sinking.
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10. A review of Department and Board records also revealed that Respondent
failed to submit the required lease, renewal, or supplemental lease fees in the amount of
$14,729.71, for the Facility for the years 2019 and 2020.

Having reached a resolution of the matter, Respondent, the Department, and the
Board mutually agree, and it is,

ORDERED:

11.  The Respondent shall redress all outstanding violations and complete all
of the corrective actions outlined below, within the timeframes established therein:

() Commencing immediately and henceforth, Respondent shall
comply with all Department and Board rules and statutes
regarding environmental resource permitting and the use of state
lands, including but not limited to Chapters 253, 373 Part IV, and
403, Fla. Stat., and the rules promulgated thereunder, and all terms
of Respondent’s SSL Lease No. 160001762.

(b)  Within 30 days from the effective date of this Order, Respondent
shall submit payment in the amount of $14,729.71, for all back and
current lease fees owed to the State as of as of April 15, 2020.
Payment shall be made in accordance with Paragraph 14 herein.

(c) Within 15 days of the effective date of this Order, Respondent
shall submit the following information to the Department, in

writing in accordance with Paragraph 15 herein:
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(d)

(e)

i.  The contractors/vendors retained for the project activities;

ii.  Estimates for all of the project activities; and
iii.  Timelines for completion of the proposed corrective actions.
Within 15 days of the effective date of this Order, Respondent
shall submit to the Department for review and approval: (i) an
upland disposal location for the proper disposal of all dock and
demolition debris resulting from the above corrective actions; and
(ii) an upland storage location for the storage of all the derelict and
sunken vessels removed from the sovereign submerged waters of
the State, during any required owner notification period; and (iii) a
proposed final upland disposal location for the proper disposal of
all the derelict and sunken vessels, following the owner notification
period. The submission shall be made, in accordance with
Paragraph 15 herein.

Within 90 days of the effective date of this Order, the derelict
and/or sunken vessels shall be removed from the sovereign
submerged lands of the State and properly disposed of to the
upland location approved by the Department. Respondent shall

provide the Department written confirmation, in accordance with

Paragraph 15 herein, of the final disposal of the derelict and/or
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(£)

(h)

sunken vessels, and provide any receipts evidencing disposal,
within seven (7) days following the final disposal of all the vessels.
Within 90 days of the effective date of this Order, all Marina Dock
structures shall be removed and/or repaired to a state of good
condition, in the interests of public health, safety and welfare and
in accordance with all lease conditions and applicable regulatory
requirements.

Within 90 days of the effective date of this Order, all remaining
floating vessels located within the waters of the Marina Dock shall
be returned to a condition so as not to be at risk of sinking or
becoming derelict.

Within 90 days of the date of the effective date of this Order,
Respondent shall complete the corrective actions required by this
Order in accordance with Exhibit A, attached hereto and
incorporated herein, and all applicable Department rules and
statutes. In addition, Respondent shall notify the Department, in
writing, seven (7) days prior to the commencement of the activities
authorized under this Order and following the completion of the

activities authorized by this Order, in accordance with Paragraph

15 herein.
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() Within 30 days of the date of written demand by the Department

pursuant to Paragraph 12 herein, Respondent shall submit

payment in the amount of $5500.00 to the Department for

reculatory administrative penalties imposed for the violations

outlined herein. Payment shall be made in accordance with
Paragraph 13 herein.

12.  The Department and the Board will not enforce the $13,000.00 penalty
requirements set out in Paragraphs 11(k)-(1) of this Order, provided Respondent
complies with all of the provisions of Paragraphs 11(a)-(j) above. Should Respondent fail
to comply with any requirement set forth in Paragraphs 11(a)-(j) of this Order or the
provisions of Chapters 253, 373 and 403, Fla. Stat., or Chapter 62-330, Fla. Admin. Code,
the $13,000.00 penalties assessed in Paragraphs 11(k)-(l) of this Order, shall become
within thirty (30) days of the date of written demand by the Department. In addition,
Respondent agrees to pay the Department stipulated penalties in the amount of $500.00
per day, per violation, for each and every day the Respondents fail to timely comply
with any of the requirements set out in Paragraph 11 of this Order. A separate
stipulated penalty shall be assessed for each violation of this Order. Any stipulated
penalties assessed under this Paragraph shall be in addition to the penalties, fees
and/or costs agreed to in Paragraphs 11(k)-(I) of this Order. Within 30 days of a written
demand from the Department, the Respondents shall submit payment of the

appropriate stipulated penalties in accordance with Paragraphs 13 and 14 herein. The
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payment schedule with the Department within 30 days of written demand by the
Department.

18.  The sale or conveyance of the Property does not relieve the Respondent of
the obligations imposed by this Order. In the event of a sale or conveyance of the
Property, if all of the requirements of this Order have not been fully satisfied, the
Respondent shall: (i) notify the Department of such sale or conveyance of the Property,
at least 30 days prior to the sale or conveyance; (ii) provide the name and address of the
purchaser/ grantee, operator, or person(s) in control of the Property; and (iii) provide a
copy of this Order with all attachments to the purchaser/ grantee, operator, or person(s)
in control of the Property.

19. If any event, including administrative or judicial challenges by third
parties unrelated to the Respondent, occurs which causes a delay or the reasonable
likelihood of delay, in complying with the requirements of this Order, the Respondent
shall have the burden of plroving the delay was or will be caused by circumstances
beyond the reasonable control of the Respondent and could not have been or cannot be
overcome by Respondent’s due diligence. Economic circumstances shall not be
considered circumstances beyond the control of the Respondent, nor shall the failure of
a contractor, subcontractor, materialman, or other agents (collectively referred to as
"contractor") to whom responsibility for performance is delegated to meet contractually
imposed deadlines be a cause beyond the control of the Respondent unless the cause of

the contractor's late performance was also beyond the contractor's control. Upon the
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occurrence of an event causing the delay, or upon becoming aware of a potential for
delay, the Respondent shall notify the Department orally within 24 hours or by the next
working day and shall, within seven (7) days of oral notification to the Department,
notify the Department in writing of the anticipated length and cause of the delay, the
measures are taken or to be taken to prevent or minimize the delay and the timetable by
which the Respondent intends to implement these measures. If the parties can agree
that the delay or anticipated delay has been or will be caused by circumstances beyond
the reasonable control of the Respondent, the time for performance hereunder shall be
extended for a period equal to the agreed delay resulting from such circumstances. Such
an agreement shall adopt all reasonable measures necessary to avoid or minimize the
delay. Failure of the Respondent to comply with the notice requirements of this
Paragraph in a timely manner shall constitute a waiver of the Respondent’s right to
request an extension of time for compliance with the requirements of this Order.

20.  This Consent Order only addresses violations of the rules and statutes of
the Department and the Board. Entry of this Consent Order does not constitute a
permit from the Department nor does it convey any authority from the Board of
Trustees of the Internal Improvement Trust Fund involving the use of sovereignty or
other lands of the State, other than those lands leased by the Respondent in SSL Lease
No. 160001762. In order to ascertain whether any authority is needed to use sovereign
lands other than the lands set out in SSL Lease No. 160001762, the Respondent must

contact the Department of Environmental Protection, Division of State Lands. A copy
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of this Consent Order will be furnished to the Division of State Lands. The Respondent
is hereby advised that Florida law states: "No person shall commence any excavation,
construction or other activity involving the use of sovereign or other lands of the State,
title to which is vested in the Board of Trustees of the Internal Improvement Trust Fund
under Chapter 253, Florida Statutes, until such person has received from the Board of
Trustees of the Internal Improvement Trust Fund the required lease, license, easement
or other form of consent authorizing the proposed use." If such work is done without
consent, a fine for each offense in an amount of up to $10,000.00 may be imposed.

21.  The entry of this Order does not relieve the Respondents of the need to
comply with applicable federal, state, or local laws, regulations, or ordinances.

22.  The terms and conditions set forth in this Order may be enforced in a
court of competent jurisdiction pursuant to Sections 120.69, 253.04, 373.129, and 403.121,
Fla. Stat. Failure to comply with the terms of this Order shall constitute a violation of
Sections 253.04, 373.430, and 403.161, Fla. Stat.

23.  Respondent is fully aware that a violation of the terms of this Order may
subject the Respondent to judicial imposition of damages, civil penalties of up to
$10,000.00 per day, per violation, and criminal penalties.

24.  The Department and the Board hereby expressly reserve the right to
initiate appropriate legal action to prevent or prohibit any violations of applicable
statutes, or the rules promulgated thereunder that are not specifically addressed by the

terms of this Order.
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25.  The Department and the Board, for and in consideration of the complete
and timely performance by the Respondent of the obligations agreed to in this Order,
hereby waives the right to seek the judicial imposition of damages or civil penalties for
alleged violations addressed in this Order. This waiver does not affect any claim the
Department or the Board may have for violations not addressed herein,
notwithstanding that the other claims may involve the same activities addressed herein.

26.  The Respondent acknowledges and waives its right to an administrative
hearing pursuant to Sections 120.569 and 12057, Fla. Stat., on the terms of this Order.
The Respondents acknowledges the right to appeal the terms of this Order pursuant to
Section 120.68, Fla. Stat., and waive that right upon signing this Order.

27.  This Order is a settlement of the Department and the Board’s civil and
administrative authority arising under Florida law to resolve the matters addressed
herein. This Order is not a settlement of any criminal liabilities which may arise under
Florida law, nor is it a settlement of any violation which may be prosecuted criminally
or civilly under federal law.

78. This Order is a final order of the Department pursuant to Section
120.52(7), Fla. Stat., and it is final and effective on the date filed with the Clerk of the
Department unless a Petition for Administrative Hearing is filed in accordance with
Chapter 120, Florida Statutes. Upon the timely filing of a petition, this Order will not be

effective until further Order of the Department.
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deadlines that then will apply for challenging the agency action and electing remedies
under those two statutes.

30.  Respondent shall publish the following notice in a newspaper of daily

circulation in Duval County, Florida. The notice shall be published one time only
within 15 days after the effective date of the Consent Order by the Department.

STATE OF FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION
NOTICE OF CONSENT ORDER

The Florida Department of Environmental Protection and the
Board of Trustees of the Internal Improvement Trust Fund give notice of
agency action of entering into a Consent Order with Fisherman’'s Marina,
LLC, pursuant to Section 120.57(4), Florida Statutes. The Consent Order
addresses the failure failed to maintain the Dock Marina and the waters of
the Dock Marina in a functional and safe condition, unpermitted fill
within waters of the state and sovereign submerged lands without
authorization from the Board or the Department, disposal and storage of
solid waste at an unpermitted and unauthorized location on sovereign
submerged lands, and the failure to submit annual lease fees for the use of
the sovereign submerged lands within the Trout River. The Consent
Order is available for public inspection during normal business hours,
8:00 a.m. to 5:00 p.m., Monday through Friday, except legal holidays, at
the Department’s Northeast District Office, 8800 Baymeadows Way West,
Suite 100, Jacksonville, Florida 32256.

Persons whose substantial interests are affected by this Consent
Order have a right to petition for an administrative hearing on the
Consent Order. The Petition must contain the information set forth below

and must be filed (received) in the Department's Office of General
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the deadline as set forth above for the filing of a petition. The agreement
to mediate must include the following:
(@) The names, addresses, and telephone numbers of any persons who

may attend the mediation;

(b) The name, address, and telephone number of the mediator selected
by the parties, or a provision for selecting a mediator within a
specified time;

(¢) The agreed allocation of the costs and fees associated with the
mediation;

(d) The agreement of the parties on the confidentiality of discussions and
documents introduced during mediation;

(e) The date, time, and place of the first mediation session, or a deadline
for holding the first session, if no mediator has yet been chosen;

(f) The name of each party’s representative who shall have authority to
settle or recommend settlement;

(g) Either an explanation of how the substantial interests of each
mediating party will be affected by the action or proposed action
addressed in this notice of intent or a statement clearly identifying the
petition for hearing that each party has already filed, and
incorporating it by reference; and

(h) The signatures of all parties or their authorized representatives.

As provided in Section 120.573, Florida Statutes, the timely
agreement of all parties to mediate will toll the time limitations imposed
by Sections 120.569 and 120.57, Florida Statutes, for requesting and
holding an administrative hearing. Unless otherwise agreed by the
parties, the mediation must be concluded within 60 days of the execution
of the agreement. If mediation results in settlement of the administrative
dispute, the Department and the Board must enter a final order

incorporating the agreement of the parties. Persons whose substantial
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interests will be affected by such a modified final decision of the
Department and the Board have a right to petition for a hearing only in
accordance with the requirements for such petitions set forth above, and
must therefore file their petitions within 21 days of receipt of this notice.
If mediation terminates without settlement of the dispute, the Department
and the Board shall notify all parties in writing that the administrative
hearing processes under Sections 120.569 and 120.57, Florida Statutes,
remain available for disposition of the dispute, and the notice will specify
the deadlines that then will apply for challenging the agency action and
electing remedies under those two statutes. The Respondent reserves the
right to challenge the Department and Board’s actions mentioned in this

Consent Order.

31.  The Department and the Board hereby expressly reserves the right to
initiate appropriate legal action to prevent or prohibit any violations of applicable
statues, or the rules promulgated thereunder that are not specifically addressed by the
terms of this Consent Order.

32. Respondent acknowledges and waives its right to an administrative
hearing pursuant to Sections 120.569 and 120.57, Fla. Stat., on the terms of this Consent
Order. Respondent acknowledges its right to appeal the terms of this Consent Order
pursuant to Section 120.68, Fla. Stat., and waives that right upon signing this Consent

Order.

33.  Electronic signatures or other versions of the parties” signatures, such as

.pdf or facsimile, shall be valid and have the same force and effect as originals.



February 16, 2021



eFod

16th February Duval
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February 16, 2021
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4, All vessels associated with the project shall operate at “Idle Speed/No Wake” at
all times while in the work area and where the draft of the vessels provides less than a
four-foot clearance from the bottom. All vessels will follow routes of deep water

whenever possible.

8. All deployed siltation or turbidity barriers shall be properly secured, monitored,

and maintained to prevent entanglement or entrapment of listed species.

6. All in-water activities, including vessel operation, must be shut down if a listed
species comes within 50 feet of the work area. Activities shall not resume until the
animal(s) has moved beyond a 50-foot radius of the in-water work, or until 30 minutes
elapses since the last sighting within 50 feet. Animals must not be herded away or
harassed into leaving. All onsite project personnel are responsible for observing water-

related activities for the presence of listed species.

7 Any listed species that is killed or injured by work associated with activities
performed shall be reported immediately to the Florida Fish and Wildlife Conservation
Commission (FWC) Hotline at 1(888)404-3922 and ImperiledSpecies@myFWC.com.

8. Respondent shall hold and save the Department and/ or the Board harmless from
any and all damages, claims, or liabilities which may arise by reason of the construction,
alteration, operation, maintenance, removal, abandonment or use of any activity

authorized herein.
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8 Respondent shall immediately notify the Department in writing of any

submitted information that is discovered to be inaccurate.

10. The construction, alteration, or use of the authorized corrective actions
authorized herein shall not adversely impede navigation or create a navigational hazard

in the water body.





