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TELEFAX .
BLANK, RIGSBY & MEENAN, I.A. @
204 South Monroe Street .
Tallahassee, Florida 32301
Fax: (904) 681-6713

TO: ‘ Carlos Rive ro-deAguilar CLAENT: _ 82.060

FROM: ___Geoff Smith

DATE: _August S, 19096 TIME:

FAX NO. (561) 681-6755 PHONE NO.
OPERATOR: Becky
Total number r)f pages including cover letter:_11

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL (904) 681-6710 AS SOON AS
POSSIBLE.

MESSAGE:  The original of this decument will be sent via U.S. Mail.

The information contained in this iransmission is attorney-client privileged and confidential. It is

intended only for the use of the individual or entity named above. |f the reader of this message IS

not the infended recipient, you are hereby notified that any dissemination, distribution or copy of
this commmmication is strictly prohibited. [f you have received this communication in error, please
notify us immediately by collect telephone and veturn the original message 10 us ai the above
address via U.S. Mail. We will retmburse you for postage. Thank you.
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ATTORNEYS AT LAW WENIW A, DELVECCHIO
A KEMNEIH LEVINE

THOMAS R, MCSWAIN
TIMOTIY . MEENAN

o Office Address: : Mailing Address: ) R, TERRY RIGSRY
. 204 SOUTIH MONMROL STREFY POLT OFFICE ROX 1 1D6R TIMOTHY G SCHOFNWAITFR
) A FY g . : CEOPEREY 1, SMITH ’
TALLAMANIEE, FLORIDA 32301 TALLALIASSTE, FLORILA 32302- 3068 ] .

{904) 6816710 TACSIMILE (904) 6816713 : LECIAL ASSISTANT
: JOHN A. DICKSON, 1.0,

“Hoskda Do Certfcttn Hegkh Lown -

August 5, 1996

Carlos Rivero-deAguilar . . Via Facsimile

Director of District Management (561) 681-6755
Florida Department of Environmental Protection | | |

Southeast Florida District

Post Office Box 15425

West Palm Beach, Florida 33416

Re: Proposed Settlement of Rinker Matcrinla Corpomtmn, Soil Thermal Treatment Fagility,
OGC File No. 96-2058

~ Dear Mr. Rivero-deAguilar:

I have been retained by Rinker Materials Corporation (“Rinker”) concerning the issues raised
in & proposed “short form Consent Order” and scttlcment offer from the Department dated July 23,
1996, The Department proposes a civil penalty plus costs totsling $8,180.00 for a minor clerical
paperwork mistake which was self reported by Rinker to the Department and was promptly corrected
when discovered. While Rinker’s long standing company policy is to work cooperatively with the
Department, we strongly beligve that a civil penalty under the circumstances of this casc is cntircly
inappropriate and will serve no useful regulatory purpose. The proposcd penalty is inconsistent with

the Department’s published permit modification rules, the civil penalty policy, and the “Incentives for

Self-Bvaluation by the Regulated Community” issued by Secretary Wetherell carlier this year. In light
of the unique and extenuating circumstances of this case, we request that the proposed civil penalty
be withdrawn. -

This case concerns Rinker's soil thermal treatment facility which is operated in conjunction
with the company's cement mill in Dade County. In accordance with Chapter 62-775, Florida
Administrative Code, Rinker notificd the Department in 1991 that it would operate its soil thermal
treatment facility in compliance with the General Permit requitements. The department approved the
usc of the Gieneral Permit for a five year duration commending April 1991,
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In lhe ﬁall of 1993, Rinker sought Dcpmmem approvul fora mod:ﬁcahon of its soil thermal

‘_trcaxmem operations. A new CGeneral Permit foe of $500 was submitted along with the required
Genergl Permit notice and modification documents. On November 22, 1993, the Department

approved the requestod modifications and re-issued tho General Periit, Rmkcr 8 pcrsonncl assumed

“that the m-lssucd General Permit would remain in effect for tho full I3 years, and the information was

ﬂGCOrdmgly entered inta the company’s plmmt and regulatory tmckmg system 10 renew. the General‘
Permit again in 1998 ’ ,

Inlate May 1996 Rinker, through its own due diligence, disoovéréd that the expirafion date

‘of the General Permit was April 4, 1996, rather than 1998, as previously believed. Rinker promptly
self-reported this o the Department, assembled the necessary documentation to submit a new notice

for use of General Permit, and subsequently received the new General Permit, June 7, 1996.

At all times, Rinker has maintained compliance with Gerieral Permit tequirements. The

- Department’s proposed civil penalty i for the temporary lapse in the General Permit notification due

to the clerical mistake described above. Rinker’s operations were subject to Department inspections
during this time aud no violations of General Permit requirements were identified. Rinker recetved
no economic bencﬁt from the temporary lapqe in the General Permit notification.

tion Rule; Rinker's General Pérmit
T Throu h 988 ‘

When Rinker modified its:General Permit in 19973’ it paid a full permit application fee, and

assumed that the request would be processed by the Department for a new 5-year permit term. The

Department’s permit rules suppon Rinker's mtemretauon Rule 62-4 .050(7), Florida Adrmmstratwe
Code, prowdes , :

Modifications 10 cxisting permits pmposed by the peninttcc which

require substantial changes to the existing permit or require substantial.

evaluation by the Department of potential impacts of the proposed
- modification shall require the same fee as a new application for the

 same time duration , .

Rule 62+4. 080(3) Florida Admnmstmtwc Code, also supports Rmkor 8 assumption that the
modification requcst in 1993 would act as an extension of the General Permit for the full five year
pesiod. If the permit was to remain in effect for only two years, Rinker would have requested a lesser

~“minor modlﬁcallon" pormlt fee in accordance with Rule 62-4 050(4)(r), Florida Administrative

Code.

leen the fact that & full penmt foe was pa:d and the fact that Rinker’s opcrations were
ijem to a complete General Permit review in November 1993, the Department’s tules would seem
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1o authorize the full 5 year durauon for the modificd permit. Had Rinker noticed tho shorter duration

specified on the Geneial Pormit Jetter issued by the Department at the time, a request would likely
have been made for the pormit to be extended to the full § years, In any cvent imposition of civil
penaltics docs not seem appropriate under these cxrcumstances ; v

The Department's Civil Penally Poliey Doces Not

the Circgmg’ ggnggs of tlus Case

The lcglslatlve purpose of the Department’s authonty to sock cwtl permltles is set forth in

Imposition of Ci

Scction, 403 161(6), Florida Statutes, which provides:

It ig the intent ofthe legislature that the civil penalties and criminal
~ fines ... be of such amount as to ensure unmedxate and continued
' comphance thh this section.

In implementing this statutory authority, the Department’s “Settlement Guidelines for Civil

Penalties” provide the prosecutorial discretion to waive civil penaltics where the statutory purpose
(“ensuring compliance”) would not be served. This is certainly a situation where an imposition of an

'§$8,180 seftlement is not necessary to “cnsure immediate and continued compliance”. Rinker

voluntarily self reparved the clerical mistake in its tracking of the General Permit expiration date.
Rinker needed no prompting ot puhitive measures to ensure compliance with the Department's

requirements: as soon as the pmblem was discovered, it was immediately reported to the Department

and was correc(ed

The Department’s civil penalty fpolicyﬁis designed to calculate consistent penalty settlements
which are appropriate for the magnitude-and scriousness of the alleged violation of law. The civil

penalty iatrix categorizes violations according to “the potential for environmental harm” and “the

extent of deviation from requirements.” (Major- Moderate-Minor) In calculating a penalty in this
case, the Department staff’ carrectly identificd this as a situation which warranted only a “Minor/
Minor” penakty agsessment. Under the civil penalty matrix such a minor, papcrwork type violation,

- should yield a penalty of no more than $100 to $199. By contrast a “Major/Major” violation would

‘yleld a panalty of $8,000 (0 $10,000. However, because of the staff's decision to use “multl-day

penalties”, the end result in this case is an $8,000 penalty which would fall into the most serious
matrix range for a smglc day “Mnjor/Majm” violation. Surely, this result is not warranted under the

cxrcumstances

- Assessment of multt-day penalties is not appropriatc in this case. The use of multl-day penalty-
calculations is ennrely discretionary, and is normally applied only where the amount of penalty under
the matrix range is considorod too low to achieve the goal of ensuring immediate and continued

- compliance.. The: Dcpartment’n civil penalty policy provldes
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Multi-day penaltles are appropriate when daily advantage is being
gained by the violator for an ongoing egregious violation; or where
the violator knew or should have knawn of the violation after the first
day it occurred and cither failed to take action to mitigate or
elimincte the violation or took action that resulted in the violation
continuing, or whcn economic benefit is being gained on a daily

- basis.

None of these stated reasons for using a multi-day penalty assessment applies in this case.
Rinker gained no daily advantage from the clerical oversight; the clerical mistake cannot be

‘characterizod as an “ongoing ¢gregious violation;” the clerical lapse in the General Permit was

discovered and immodiately self reported by Rinker; and Rmker gamed abeolutely no economic
benefit. i

For the reasons dtstmssed throughout this leﬂer we request that the Department exercise its

~ diseretion and seek no penalties in this mattcr, However, if the Departraent determines that some .

penalty assessment should be made, then the magnitude and seriousness of an honest paperwork/
clerical error should be categonzed in the “Minor/lvﬁnm” matrix range with a penslty of no more than
$199. ,

Incentives for Self- ion by the Regulate mmunity”

In March 1996 Secxetmy Wetherell appmved the Department s policy statemem entitled
“Incentives for Sell Bvaluation by the Regulated Community.”  (Copy enclosed) This policy is
designed o “enhance protection of human health and the environment by encouraging regulated
eniities 1o voluntanly disclose, correct and prevent violations of Florida's envimnmcn(al

. requirements”. The policy specifically provides that civil penalties should not be imposed in

situations where a company, through exercise of due diligence, discovers that a vxolatlon of

95

environmental requirements has occurred, and voluntarily sclf reports and corrects the problem The |

situation in this casc falls squarely within the spirit of this policy to encourage sclf rcportmg and

voluntary compliance efforts by regulated industry,

’\
i

It should be noted Ihat the Depanment 8 pohcy for “self rcportmg w0u|d waive cml

penalties in many instances where far more ogregious violations of environmental protection standards

have ogeurred (even violations which have resulted in violation of air or water quality standards).

Chapter 62-775, Flotida Administrative Code, and no violation of air or water quality ocoutred. The

only “violation” was the clerical lapse of a General Permit for a short penod due to-an honest good

faith, mistake in tracking. ’ . i

L

- In this casc, Rinker at all times maintained full substantive comphanoe with the requirements of = -
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Condusxon

Rmker strcmgly urges tbat the decxsxon to seek & civil penalty assessment in this matter be
rcconmdm-cd 'Under the circumstances, no uscful purpose would be served by the imposition of eivil
penalties; pammlaﬂy the excegsive penalty amount presently proposed. In addition to the purely -

monetery oonmderations, Rinker is also deeply concerned with the stigma attached to being identified
as a “violator” of the state’s cnvironmental protection requirements. Rinker strives to maintain its
reputation as a responsible corporate citizen that voluntarily complies with environmental regulations.
This reputation is undeservedly tarnished when the company is deemed a “violator” who must pay
punitive fines in ordcr to cnsurc compliance with the law. ‘ - '

As always Rmker pledges its full cooperation with Department to bring this matter to- a close.

Please consider our request and let me know your response. 1am available to discuss any quastlons ‘

comments or concerns you may have. Thank you for your consideration.
Sincerely,
Geoﬁ‘rey D, Smith ,

GDS\bss

¢ Mike Vardeman, Rmker‘Materials Corp.
Katherine Anderson, DEP-OGC

. Enclosurc

geds\rinker\B200\penalt e
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INCENTIVES FOR SELF-EVALUATION BY THE REGULATED COMMINITY, '
A PURPOSE ‘ ' “ o
‘This pohvy is dengrwd P — protection of huinan health md the environment by

encouraging regulated entities.to discover voluntarily, dudose currect und prevent violutions of' .
Florida environmental requirements. - ‘ : .

'B. DEFINITIONS . |
For pWPOSCS of !his policy, the following dcﬁniﬁom upply:

"Envuonmemu Andit” §¢ a systematic, docummted periodic and objective review by
regulated entitics of facility operatlons and practices related 10 mecting cavironmental
requirements. :

“Dus Piligence™ snoompasses the regulated entity's systomatic efforte, appropriate to the
¢izo and nature ofils bumness, io prevcm de!m and correst wolsmons through ol of the
tollowmg.

) Comphnnoe pcltci'ea; standards and procodures that identify how employess and
agonts aro 40 moot the roquirements of lows, regulations, pemﬁls and other sburces of
suthority tor cnv:ronmental requirements;

Lt by . Assipnmen of overall responsibifity for overseeing oomphancc with policics,
- -standards, and procedures; and assignment of specific responsibility for assuring
eompliamue al vaol fasility or operation;

e

g

Q- Mw!mhisms for systemptically asauring that onmpliancc policles, standards and
procedures see being onuted ol :m]udmg mm\ﬂormg and nudllmg sysems reasnnahly |
designed {0 defect ! conect violstions, pesiodic evalyation of the oversll perfonmance

 of thy compliance manugermen kywtein, and a means for employees or agents 10 report
violnhom o['ctmmnnmmd mqmrrmm\h wtthnul fear n!‘ retalistion,

)] Eﬁbm w COW“UNC&G effettively lhb regulated emlly g 3tuudards and ploccdmrs
o i employees srd other agents;

fu_wud’ é\m la)m’ VW@?"’:) bes o \7)7%6 /',/9-'%; |
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- g)  Appropinte incentives to managess and employees 1o perform in acéordanco with |
he oompliarice palicies, atsndards and procedures, inoluding oonsistont onforocment :
tlwough appropriate disciplinary mechanisms; M\d T

) Prooedures for the prompt and appropriate correction of any violations, and any
NEGERSATY modificitings to the regulated entity’s program to prevent future violations,

+ “Environmentul wudit repori™ menns the analysis, conclusions, and recommendstions
resulting from an envicomountal audil, but does nnt. fnc!ude dm obmncd in, or teatimonial -,

gvidence concerning, the rnwmnmudnf eudil.

"Gra\my-buwd penwllics* uee that portion of a penalty over and above the economic
benefit,, Le, the pvmnvo portion of the pailiy, £ather than that pnrbon representing

det’endam 5 economic guin from non-compliunce,

“Regulated entity” means sny emity, inchading a faderal, statc or munivipal agency or o
facllity, regulated under federal environmental faws. _ ' !

L. INCENTIVES

: 1} No Gravity-Based Penaltics: Where it iy established -that ull of the conditions of
Section I of the policy have been satlsfiod, DEP will not keek gravity-buvod pramliics fin
violations of Florida environmentel requlremems

(2) ~ No Routine Hequest for Audite: DEP will not Fequest oF use an eavironmentsl
audit report to injtinte a ¢ivif or eriminal invertigation of the ontity. For example, DEP will not
réquest an crvironmental audic reporn {n routine Inspections; 1f the Agency has independent
reason to baolioye that a violation hes gocurred, howovet, DEP may soek any information relwm a
to }dcntifyms violutions or defermining ibility or extent ofbarm g -

D. CONDITIONS

- )

g o I) Systematic Discovery: Thewo(auon was dwcovcrcd through:
‘ &) anenvironmentsl audit’ or -

5)  anobjeotive, dooumr.niwd systematic procedurs of practive reflosting the NWM“ ,
entity's dus diligenas in preventing, detecting, and correcting violations, The regulated
entity must provide aceimnte snd complate docunientation to the Apenacy as to how it

" exercises dus diligence 10 prevent, detect and carrect violations docording e tho eriteria
for due dxhsvnw wutlingd in Section B, DEP may require ax a condition of penalty '
mitigation that & deseription of the regu!ued enlity’s due dlhgmca efforts bo made

g ‘bublicly availsble,
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. 3)  Vohmtary Dissovery: The violation was identificd voluntarily, and not through a
legally mandated monitoing or sampling requirement preseribed by statute, regulation, permit,
Judiclal or admintstrative ordor, or conssnt mgaomaent. Porexninple, the paticy daas not app!y to:

3)  emissions violatlons detected through a continius eiisslons monitor (or
altemative monitar exteblished ln a permit) wheve any such muonilrimy in mlmrad

b) viatetons orNatlomJ Pollutam D&vchargc Bliminution sys(m»(NPDBS) dischmige
© Jirolts dsucud through required sampling or monitoring, _

£) vlohﬂom discovered through » compliance audit required o be parfimied by the
terms of & congent order or settlement agroement. v :

3)  Prompi Disclosure: The mgulaled entlty fully discloses s spesific violation within
10 days (or such shorter period provided by law) after It has discoverad tht the vialstion hu
oacurred, or may hiave occurred, in writing to DEP;

4)  Digoovery and Dizclosurs Independent of Government or Tinrd Party Plaintiff.

The violation must also be identified and dissloged by the reguiated entity prior to:

a)  tho commencement of & fodaral, state or loea! sgeney inspactlon or Investigstlon,
or the issuanco by such sgency of an information request 1 the regulated entity,

b)  notice of & citizen suit;
¢) lega qomplairit by 6 third party;

d)  the repotting of the violation to I {or other government agency) by a
“whistleblower” employee, rather than by one avthorized to gpeak on bchnlf of t.he
rc&nlnlcd uﬂlty, or

¢)  inuninent discovery of the vinlatinn by a r:gu!atory agency;

' ‘) Cnrrc.clmn and Remenligtion: The mgulaied cnmy corrects the violation as
cxpcdhlwdy #¥ pugsible, certifies In writing that violations have beon orreeted, and tokes
Bppropriste meusucey as determingd by DEP to remedy any envirorimontal of humsan herm due o
the violstion. Where sppropristy, DEP may require that t antisfy conditions 5,6 and 8,8~
regulated entity enter into 8 written agresment, smiministratve consent order or judicial consent -+ -
decree, particularly where compliance or remedial measurcs me complex or a lengthy schedule for
ttaining and maimg!nlng ¢ompl|moe or umedtaung Y s u-quhej’

)  Proven Recurrence; The speciflc violauon {or closcly rcluwd vivlution) has pot
vocurred previoutly within the pest throe yeaes st the same facllity, or ie not part of 4 saries of
fodoral, state or logal violations by the Gacility’s pirent organization (irany). whlch have ocamcd

‘ wuhm tho post five yours. For the purposos of this s¢stion, & vielatlon fx;*

89
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b) . anyec of omission for which the rogulntod ontxty hu prmowly rwc-wcd [ p¢nalty B

. from DEP or « lousl uygenny.

8) ‘ ~ Other Vlolxi!om Excludcd The vivlntion is not one which (f) rc.suued in scrioys

| w(\u! hasm, or may present Imminent and substantial endungernent to, human health ot the

environment, or (if) violates the 9peclﬂc terms of any judicial or ulmmlmuve ordex, or consent
greomem

9) Coopem}on The regulaied enilty covperues ns requened hy DEP and pmvidca

' guchinformation s is necessary and requested by DFEP to determina applicability of this policy.
~ Cooperation includes, #t & minimum, providing all requested dacumenin and access to employees
_ong assislance in any further investigations into the wulauuu and other related enmpliance

pmblcms of the regulsted entity.

" E. ECONUMLCBLN,mx:_'

LEB wif) retain itd fall diccretion to recover any economic benefit gamod as a result of
noncompliance to preserve a “lovel playing fleld” in which violaory du not gain a compomwc
advan(ogo over rogulated entities that do comply. However, DEP may forgive the entire penally
for violationa which moet conditions I through 9 in seetion D end, in the Agency's opinion, do
not micrit any ponalty dus 10 the insignificant amoun: of any economic benefit.

¥  APPLICABILITY

1) ‘T‘I in pelivy applies Lo \nolahona wnder all of the Florida ofwu'onmental statutes that
nRe mlunmslrn and mupcrsedes any inconsistent provisions in penalty of enforcement policios,

2) Tu the extenl that emung DIP enforcement polwm aro not inoonsistent, they will

- continue (o #pply in conjunction with thix policy.

3) This ?Oﬁcy sctu forth Guetors for consideration that will guide the Agency in the

‘exercize of its prosecutorial discretion, T slutes the Agency's views s to the proper allocation of

its enforceraent retources. The policy is not final ugency action, and is intended ap guidance. It
docs not create any Tighty, duticy, ubligatlons, or defenaes, implied or otherwiso, in any third

- parties.

4y This policy shovld be used whenever uppiu,nhlo in soltlement msomuom for both
administrative and civil judicis) enforcement actlons. 1t iz not intended for use in pleading, at

~ hearing o at trisl. The policy may be applied &1 DEP's divwerion to the settlement of -

18
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administrative and judicial enforccment sctions Instituted prior to, but not yot resolved, 43 of the
tlfective date of this policy.

© §)  'This policy does not apply to ﬁny delibernte and knowing kets or devirions (o

violate the law made by any company or Individual,

G

PUBLIC ACCOUNTABILITY

1) Within 3 yoars of the effective date of this policy, DEP will complete & siudy of the
eftectiveness of the poliey in encoursging: -

8)  changesin complinnct bohavior within the regulsted community;

b) . prompt disclosure and correstion of vielstions, including timely and
woourate oomiplianco with reporting requirements;

¢).  corporate complianoe programs that are successful in preventing violations.
2) DEP will make publicly available the terms and conditions of any
compliance agreement reachsd under this polisy, including the nature of the violation, the

remedy, and the schedule for returning to oompliancq

EFRECTIVE DATE

This policy it effective thirty days from today.

11
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